Copnep>xaHue:

BBepneHue

AKTYanbHOCTb TEMbI NCCNIEI0BAHUS ONpenenseTcss TEM, YTO B COBPEMEHHbIX YCJI0BUSX
COBEpPLLUEHCTBOBAHMS PbIHOYHON 3KOHOMUKWN aKTUBHOE Pa3BUTME NPABOBbLIX HOPM

006 BACHAETCA MPOUCXOAALLMMM B NOJINTUYECKON N SKOHOMUYECKOW XXN3HW MpoL,eccaMu, B
YCJIOBUSAX KOTOPbIX AENCTBYIOLLEE 3aKOHONATEeNIbCTBO HEe OTBeYaeT TpeboBaHUAM
BpemeHn CeronHs, Korga poccuiickoe npasBo nepexxmpaeT nepuog ObiICTPoro passuTus,
cpean camMbiX AMHAMUYHO PAa3BUBAKOLLNXCA OTPACAEN MOXKHO BblAENNTb Fpa)KaaHcKoe
npaBo

B ycnosusax 6ypHOro passmtmsa pbiHOYHbLIX OTHOLWEHUN Bosblloe 3HavYeHne npunobpeTatoT
YaCTHO-MPaBOBbIE HOPMbI, PETYIMPYIOLLLEE OTHOLLUEHUSA MEXAY PUINYECKUMU U
IOPUANYECKMMIN NNLLAMUN KaK CyDbeKkTamMum rpa>kgaHckoro obopoTa. B nepByto oyepensb,
3TO HOPMbI FPa>XAaHCKOro NpaBa Kak 0QHOW U3 OCHOBHbIX OTpac/ien B CMCTeMe npaBsa
Poccunckon ®epepaumnu

OaHon n3 npobsemM, HECOMHEHHO 3aC/y>XMBaLWMNUX BHUMAHNSA, ABASETCS, MO HalleMy
MHeHUNo, NpobaiemMa BUHbI B rpa>kAaHCKOM NpaBe. HeCMoTps Ha TO, 4TO B rpa>KgaHCKO-
MPaBOBbIX OTHOLLUEHNSAX B HEKOTOPbLIX C/Iy4HasdX BO3MOXXHO HaCTynJieHne
OTBETCTBEHHOCTWN 6€3 BNHbI, UMEHHO BUHA NMPOAOJ/IKAET OCTaBaTbCA OAHUM U3
Ba)XKHENLLNX YCIOBUIN FPa)KAaHCKO-NMPaBOBOW OTBETCTBEHHOCTMW.

B HacToslllee BpeMsl CyLLeCTBYET 3HA4YNTEIbHOE KOJIMYECTBO UCC/iefoBaTeIbCKUX paboT,
NOCBSILLLEHHbIX MPaBOBON OTBETCTBEHHOCTU. OHAKO HECMOTPS Ha AOCTUXXEHUSA B
pa3paboTke ee TeoOpeTUYECKMX acrneKToB, MHOIMe BOMNPOChl, B TOM YUCJie O COAEeP XaHuu
MOHATUS BUHbI, MPOLO/IXKAT 0CTABATLCA ANCKYCCUOHHbLIMU.

B pMcKoM npaBe He CyuwlecTBOBao obuwero onpeaesieHns NoHATUA BUHbI - OHa
XapakTepu3oBasnacb 4Yepes popmMbl. B 4OpeBONOLNOHHOM rpa>kjaHCKOM
3aKoHopaTeNIbcTBe Poccmm TakxXe He Oblsio obuwen HopMbl 0 BUHE. 'pa)KgaHcKoe
3aKOHOOaTeNbCTBO 3apybe)XHbIX CTPpaH B 60NbLUMHCTBE Cly4YaeB HE COAEPXKUT TaKow
HOpMbI[1]. [lonNroe BpeMs B COBETCKON LUBUINCTUYECKON NUTepaType npaBoBas
KaTeropusa BUHbI HE aHaNM3MpoBaslacb cneunanbHo. Ee xapakTepunsoBanan 4epes popMmbl
(yMbICeN 1 HEOCTOPOXXHOCTb) N CHUTANN 3TO AOCTAaTOYHbIM A1 MOHMMAHUSA CYLLHOCTW
BUHbI. Takon noaxon K onpegeneHuto BuHbl O.C. Mohdhe meTKo Ha3Ban "nepevyHeBbiM"[2].



Kak coBepuweHHO cnpaBenneo otMedan B.T. CMUpHoOB[3], ecnm 66l MOXHO 6b110
OrPaHNYNTbLCA onpenesieHNEM BUHbI Wb Yepes ee Buabl (popMbl), To He 6b1n0 Bbl 1
camon npobaemMbl BUHbI. AHaNorm4yHasa MbiCiib Bblnla BbiCKa3aHa B cBoe Bpems IM.K.
MaTBeeBbIM[4], KOTOPbIN CHUTas, YTO pa3paboTaHHOCTb Y4EHUS O BUHE YIrOJIOBHO-
NpaBoOBOW HayKoW He ocBobo)XaaeT LMBUINCTOB OT €e nccaenoBaHmsa. HecmoTps Ha
0OWHOCTb MOHATUA BMHbI B COBETCKOM MNpase, BMHA B Frpa>KJaHCKOM rnpaBe nMmeeT psag
CYLLEeCTBEHHbIX Cneunguiecknx 4epT 1 3a4acTyto npmobpeTtaeT 0cobbin CMbICA: "BUHa
opManNYecKoro mua", oTBETCTBEHHOCTDL "3a YyXXylo BUHY", cnydaun "6e3BMHOBHON"
OTBETCTBEHHOCTW.

BuvHa, Kak 1 NpoTUBOMpPaBHOe fesHue, ABNSeTCA cobnupaTesibHbIM NOHATUEM, KOTOpPOEe
nmeeT 06NN XapaKTep 1 A0JHKHO BKAOYaTb B cebs eauHbie NPU3HaKN, MPUCyLLme BCEM
ee popMaM 1 BuaaM. B 'pakfaHCKOM KogeKce PO, B oT/idme OT NpPexXKHUX
OTe4YeCTBEHHbIX rpa>kAaHCKNUX KOLEKCOB, BrepBble BBEOEHO ornpenesieHne noHATus
BUHbI. [1T0 MHEHNIO CTOPOHHUKOB "00BbEKTUBNCTCKON" KOHLLENL W BUHbI, B 9TOM
onpeneneHnmn Hawen oTpaKeHne nMeHHo 06bEKTUBHBIN noaxon. MNMpunyem ero
nosiBJieHMe pacueHnBaeTCs Kak HavyaNlo KapAWHaibHbIX U3SMEHEHUIN B HanpassieHun
nccnenoBaHUM BUHbI B rpaXkKAaHCKOM NpaBe, "paHee COPUEHTUPOBAHHbLIX Ha YCUJIEHHO
Haca)k[gaeMble B UMBUWINCTUKE YrOJIOBHO-MPAaBOBbI€ MOAXOAbl K MOHUMAaHUIO BUHbI" .
OfOHaKo 3Tu HageXXabl He onpaBaancCb. B LMBUANCTUYECKON NUTepaType NpoaosnkaeT
rocrnoncTBOBaTb MOHMMaHME BUHbI KaK MCUXNYECKOro OTHOLLEHMS NpaBoHapywunTens K
CBOEMY NPOTUBONMPaBHOMY rnoBefeHuto n ero nocnegctenam (A.M. bensakosa, T.U.
WnnapuoHoBa, H.C. ManewuH, I.K. MaTBees, B.T. CMmupHoB, A.A. Cob4yak n ap.). B
MTepaType nocsief4HUX JleT MHOrMe aBTOopPbl TakXe Npuaep>XnBarTCs
"ncmxonormyeckon" koHuenumm BuHbl (E.B. ByTeHko, O.B. AmuTpuesa, A.A. Tebpses,
A.10. ®paHuungopos, KO.B. PpaHundopos, B.A. Xoxnos n gp.).

B rpa>koaHCcKoM npase BUHa Kak yC/1I0BMEe OTBETCTBEHHOCTU UMeeT BeCbMa
3HaYuMTesIbHYI0 cneunduky. OHa Bbi3BaHa 0COBEHHOCTSAMU perynpyeMblX rpa>KjaHCKUM
NnpaBoOM OTHOLUEHUI, B BONIbLUMHCTBE C/lyHaeB UMELLMX TOBAPHO-AEHEXHbIN XapakTep,
1N 06yCNOBNEHHbIV 3TUM FTaBEHCTBOM KOMMEHCAaTOPHO-BOCCTAHOBUTESIbHOW (PYHKLUN
rpa>k4aHCKO-NPaBOBOM OTBETCTBEHHOCTN.

IAns koMneHcaumm ybbITKOB, MOHECEHHbIX YY4aCTHUKAMM UMYLLEeCTBEHHOro obopoTa,
CcybbekTUBHOE OTHOLLUEHNE NX MPUYNHUTENS K CBOEMY MOBEAEHMIO, KaK NMpaBuso, He
NMeeT CyLLLeCTBEHHOro 3HayeHns. MIMeHHO No3ToMy B rpa>kAaHCKOM NpaBe pa3inyune
hopM BUHbI peoKOo MMeEeT topuanyeckoe 3HavyeHne, nbo ans HacTynaeHus
OTBETCTBEHHOCTM B NoAaBAstoLEM BONbLUNHCTBE C/lyYaeB AOCTAaTOYHO Hanmyus nobon
hopMbl BUHbI MPaBOHapyLWwmnTens. bonee Toro, No 3TMM Xe NPUYMHaAM B LIeJIOM paae
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c/ly4aeB BMHa BoO6OLLE HE CTAaHOBUTCA HEOBXOAMMbIM YCIOBUEM MMYLLECTBEHHOM
OTBETCTBEHHOCTU, KOTOPas MOXKET MPUMEHATLCA U MPU OTCYTCTBUN BUHbI YH4aCTHUKA
rpPa>KgaHCKNX MPaBOOTHOLLUEHUN.

CnepyetT y4ecTb 1 TO 06CTOATENIbCTBO, YTO YH4aCTHUKaMU rparKfaHCKUX
NPaBOOTHOLLUEHNI ABJIAIOTCA He TOJIbKO Fpa)kAaHe 1 iopugnyeckme nnmua, Ho u nybamyHo-
npasoBble obpazoBaHnA. FoBOpPUTbL 06 NX «CyBbEKTUBHOM, NCUXNYECKOM OTHOLLEHUNN K
CBOEMY MoBefeHUIo N ero rnocneacTBUsM» 30eCb MOXXHO JINLLb YCJ/TIOBHO.

B CBSA3M C 3TUM rpakJaHCKoe 3aKOHO4aTeNbCTBO 0TKa3asioCb OT TPAAULIMOHHOIO AJ1s
YyroJIOBHO-MPaBOBOW chepbl NOAX0Aa K MOHUMAHUIO BUHbI.

Taknm o0bpa3oM, BMHa B rpa>kAaHCKOM NpaBe pacCMaTPUBAETCS He KaK CyObeKkTMBHOe,
NCUXMYECKOE OTHOLLEHME SnLa K CBOEMY NMOBEAEHUIO, @ KaK HENPUHSATNE UM 06 bEKTUBHO
BO3MOXXHbIX Mep N0 YCTPaHEHMIO NN HEAOMNYLLEHNIO OTPULLATENIbHbIX Pe3yibTaToB
CBOUX OENCTBUN, ONKTYEMbIX 06CTOATENIbCTBAMM KOHKPETHOM CUTYaLun. 30ecCb BUHa
nepeBoANTCHA U3 06/1aCTV TPYAHOOOKA3yeMbIX CYyOBEKTUBHbBIX MCUXNYECKNX OLLYLLLEHWUIA
KOHKPETHOro 4yenoBeka B 06/1aCTb 06 bEKTUBHO BO3MO>KHOIO NMOBEAEHNS YHaCTHMKOB
NMYLLLECTBEHHbIX OTHOLLUEHWUIA, FAe UX peajibHOe NoBeAEeHME COMOCTaBAAETCA C
onpenenieHHbIM MacwTaboM fOKHOro NoBeaeHus.

BuHa, no obuemy npasuny, SsBASETCA TOJIbKO YCJIOBUEM, HO HE MEPOI OTBETCTBEHHOCTN.
Ins KomneHcauumn ybbITKOB, MOHECEHHbIX YYaCTHMKaMM UMyLLeCcTBeHHOro ob6opoTa,
Cy6bbekTUBHOE OTHOLLUEHNE UX MPUYNHUTENS K CBOEMY MOBEAEHMIO, KaK MpaBuo, He
NMeeT CyLLLeCTBEHHOro 3HayeHns. MIMeHHO No3ToMy B rpa’kAaHCKOM NpaBe pa3inyune
bopM BUHbI peOKO MMeeT lopuanveckoe 3HavyeHne, nbo 0ns HacTynaeHns
OTBETCTBEHHOCTM B NoAaBAsAOLEM BONbLUNHCTBE C/IyYaeB AOCTAaTOYHO HanmMyus nobon
¢opMbl BUHbI NMpaBoHapyLWNTeNs. JInlb B HEKOTOPbIX, MPSMO NPeayCMOTPEHHbIX
3aKOHOM CJly4aax NpuMeHeHne namn pasmMmep OTBETCTBEHHOCTW 3aBUCAT OT onpeneneHHoN
¢opMbl BUHbI. OlHAKO B HEKOTOPbLIX C/y4asiX rpa’kJaHCKoe 3aKoHO4aTeNIbCTBO
CBSI3blBAaeT HACTyMNJieHne NocaeacTBUIA C onpenesieHHon OPMO BUHBbI
NpaBoOHAPYLLUNTENS.

OTOo onpepeneHne B NpuHUUNe coBrnajaeT co cnepyowein GopmMysIMpoBKON: «YMbICen 1
HEOCTOPOXXHOCTb /NLA, 00YyC/IOBUBLLUNE COBEPLUEHHOE UM MNpPaBoOHapyLUeHune,
Ha3blBAlOTCA BUHOW. BuHa aBnseTcs, TakmuMm obpa3om, onpeneneHHbIM NCUXNYECKUM
COCTOSIHMEM MNpaBoHapyLwmnTens». B ceonx nocneaytowmnx pabotax M.M.Arapkos
CcTapasncsa nsberaTb Bblpa)KeHUS «BUHA KaK NCUXNYECKOe COCTOSAHME» U CBOAWIT BUHY
NNWb K ee popMaM - YMbIC/Y U HEOCTOPOXXHOCTU[5].



AHanorn4yHo paeTtcsa onpepnesieHne NoHATUSA BUHbI Y JI.A.JlyHUa: «BNHOM B rpa>kgaHCKOM
rnpase ... Mbl MOXKEM Ha3blBaTb YMbICEJ UJIN HEOCTOPOXXHOCTb S1MLa, NOCTYMNUBLLEro
MPOTUBOMPABHO N NPUYMHUBLLErO0 CBOUM MOCTYMNKOM Bped ApYyroMy nnuy»[6]. BMmecTe ¢
TeM, «BUHa npearosaraeT onpefesieHHoe OTHOLEeHNe YesloBeKa K ero cobCTBEHHOMY
NMPOTMBOMPABHOMY MOBEOEHNIO».

Mo MHeHuio [.K.MaTBeeBa, Takoe Ype3MepHO OCTOPOXXKHOe obpalleHne K TepMUHy
«MCUXNYECKOE OTHOLLUEHNE MOXHO 0OBACHUTL ONaceHneM BMnacTb B «MCUXOSIOrU3M»[7].
OAOHaKo OHO coBepLUEHHO HeEOBOCHOBAHHO, M60 B OTPbIBE OT MCXOOHbIX MONOXKEHUI
MaTepuaancTu4eckon uiocopunm n COBETCKON NCUXOJIOMNK O BOJIE€, CO3HAHUN U
MOCTYyMNKax YesioBeKa HEBO3MOXXHO PaCKpbITb COAEepXKaHNe MOHATUSA BUHBI.

OnpepenieHne BUHbI KaK MCUXNYECKOro OTHOLLEeHUA NpaBoOHapyLUUTeNns K CBoeMy
rnoBefeHnto N ero BpeaHbIM NOCNeACTBUAM KPUTUKYETCA B Tpyaax bparmHckoro M.U. n
BuTpaHckoro B.B.[8], B KOTOPbIX YKa3blBaeTCA, YTO NOABSIEHUNIO OAHHOI0 onpeaeneHus
BUHbI CNOCOBCTBOBANO NCKYCCTBEHHOE NPUBHECEHNE B LNBUIINCTUKY Yy XKAbIX e
NOJIOXKEHNN N MeTOL0B UCCIef0BAaHUSA FPaXKAaHCKO-NPaBoBbIX NpobsiemM N3 Apyrnx Hayk
n obnacten NO3HaHWA: MaTepUaINMCTUYECKON (PUN0COPUN, COBETCKOWN NCUXOJI0T NN,
YroJI0OBHOro npaBa. HecooTBeTCTBME HAay4YHbIX METOL0B UCC/Ief0BaHNSA ero npeameTy BO
MHOIrOM npeponpenesinio NCUxXosorn4ecKyro KOHUEenuUmo BUHbI.

HeobxoanmMo oTMEeTUTb, HTO MOHOrpaum No nccnenyemon TemaTuke b HanucaHsbl
ewe B 60- 70 rr. 20 Beka. CoBpeMEHHbIX NIUTepaTypPHbIX NCTOYHUKOB B HE4OCTaTO4YHOM
Ko/imyecTBe.

Bce BblLlecKa3saHHOe 1 onpefenseT akTyaslbHOCTb TeMbl 6akanaBpckon paboThl.

Ob6BbeKTOM nccnenoBaHNa SBNATCS 0OLIEeCTBEHHbIE OTHOLLIEHUS, KaCcaloWmMecs BUHbI Kak
YyCJ/I0BUS Fpa’kAaHCKO-NPaBOBOM OTBETCTBEHHOCTMU.

MpeomMeT nccienoBaHUs COCTaABAAIT HOPMbI FPa)X4aHCKOro npasa 0 BUHE KaK yCJ/I0BUN
rpa>xagaHCKo - FlpaBOBOIZ OTBETCTBEHHOCTWU; Hay4Hble B3radnbl U npencrtaBsieHns,
nMerLwme oTHoWEeHMNE K JaHHON r|po6neMaT|/|Ke; MaTepUnalbl Cyﬂ,86HOVI MPaKTUKW.

Llenb gaHHOM KypcoBown paboTkl B nCCeaoBaHMM NPaBOBON OCHOBLI BMHbI B
rpa>kKa4aHCKOM npaBe O/14 BbIAB/IEHNSA €€ 3Ha4YeHNS B OTAE/IbHbIX BUAAX OE/INKTOB.

Ons peannsaunm uenn HeobxoamMmMo pelnTb cleaylolwme 3aaadn:

- paccMoTpeTh 0bLIMe NOSIOXKEHUS O BUHE KaK YCJI0OBUM FPakKaaHCKO-MPaBoBOM
OTBETCTBEHHOCTU;



- onpeaennTb NPe3yMnumio BUHbI NPUYNHNTENS Bpeaa;
- U3yYNTb BAMSAHME Cy4asa U 06CTOATENbCTB HEMPEOA0/IMMON CUbI;

- NPOAHaIN3NPOBaATb NCTOPUNYECKNE aCNeKTbl Pa3BUTUA FPa)K4aHCKO-NMPaBoOBOro y4yeHus
0 hopMax BUHBI;

- paccMoTpeTb POPMbl BUHbI B COBPEMEHHOM Fpa)<KaHCKOM MNpaBse;
- BbIIBUTb 3HAa4YeHMEe BUHbI B OTAE/bHbIX BUAAX Oe/INKTOB.

OCHOBHbLIMU MeTOOaAMU NCCNenoBaHUA TeMbl SBUJINCH o6u.1eHaqub|e N 4YaCTHOHaYy4Hble
MeTOObl, N3 KOTOPbIX Heob6xoanMO BblAENTb aHAIN3 N CUHTE3 MHOF006Da3HOI7I Haqu0|7|
n I'IpaBOBOIZ MHpopMaunn, meTon oenykumm, Mmeton MHOYKUMN, MeTo dOpMasibHO-
NOrnM4YeCcKoro ToJ1IKoBaHun4, MeTo npaBoBOro aHasMs3a, I/ICTOpI/I‘-IECKI/IVI MeTon, MeTo
CUCTEMHOIro aHasnn3a. 3TN MeTobl MO3BOJINN npaBWJIbHO N paUMOHaJZIbHO ornpenesinTb
3ada4dnm nccienoBaHnd, nocyiegoBaTesibHOCTb U3J10XKEHNA MaTepnalla.

1. Pa3zBuTUe rpa>kjaHCKoOro sakoHogaTtesbCTBa O
BUHe. TeoOpuUUn BUHDLI

OOHUM N3 KJ0YEBbLIX B TEOPUWN FPa’kAaHCKOro NpaBa sIBASETCS BOMNPOC O
HeobXxoAMMOCTUN yyYeTa BUHbI MPaBOHAPYLLUNTENSA NMPU NPUBJIEYEHUN €ro K
OTBETCTBEHHOCTU. OTHOLLEHME K BUHE KaK K YCJIOBUIO NMPUBJIEYEHUS K FPakaaHCKO-
NpPaBOBON OTBETCTBEHHOCTU MEHSAJIOCb B pa3Hble Nepnoabl pa3BmuTns obuiecTsa 1 npasa.
Ha paHHMX 3Tanax CTaHOBJIEHMS NpaBa Yy APEBHUX PUMSAH U repMaHLUEB
NnpaBoOHapYyLUEHNS BJIEKAN JINYHYO MECTb, NO3AHEE COMPOBOXOAINCb AEeHEXHbIMU
B3bICKAHNSMUW, UMEBLUMMU LWITPAaHOM XapaKTep, KOTOPbIe NOCTYMNan B MoJib3y
notepneBLNX[9]. BUHa nMpun 3TOM He y4YMTbiBanacb. Tak, COraacHoO CTapo - repMaHCKOMY
npaBy yObITKN NoANE)XXaIn BO3SMELLLEHUIO MPUYNHUTENEM HE3aBUCUMO OT €ro
BUHOBHOCTW. Mo3TOMY Bpen, NMPUYNHEHHbIN AYLWEeBHOOO/bHBIMU U NMLAMU
HEBMEHSIEMbIMU, BO3MeELLLANCS U3 UX uMyllecTBa. PebeHoK, NpMYNHMBLUNIA Bpen, Mor
6bITb NepenaH noTepnesLUeMy, YTOObl OTCAYXUTb Y HEro CBOW A0nr[10].

B Pume B nepunoa BTOPON MOSIOBUHLI pecnybankm (264-27 rr. Ao H. 3.) pedopMunpyroTcs
Oe/INKTbl CTaporo LMBWULHOMO Npasa U NPeToOpCKUM 34AUKTOM CO34at0TCH HOBbIE.
OTBETCTBEHHOCTb 3a Ae/IMKTbl 0cBobOXKAaeTcs oT Hanbonee oCTPbIX 3N1EMEHTOB MECTH,
Hapagy C OTBETCTBEHHOCTLIO B BuAe wrpadga (actiones poenales) nossnaeTcsa npocTtas



0653aHHOCTb BO3MECTUTb NMPUYMNHEHHbIN Bpen (actiones rei persecutoriae) HeE3aBUCMMO
OT BUHbI HapywnTens[1ll]. B kaccn4ecKkoM pUMCKOM MNpaBe BUHa CTajla Y4UTbiBaTbCA B
KayecTBe 06A3aTeNbHOro yC/10BMSA NPUBIEYEHUS K FPaK4aHCKO-NPaBoOBON
OTBETCTBEHHOCTW. Bbl10 NpoBO3raalleHo - 6e3 BMHbI HET NpaBoHapyLeHnsa[12]. Taknum
obpa3om, npounsoLlen nepexon oT NPUHLMNA NPUYNHEHNSA K MPUHUWNY BUHbI. [leTasnbHO
MOJIOXKEHUSA O NOHATUM N hOpMaXx BUHbI Bblin pa3paboTaHbl U 3aKpenseHbl B Aurectax
KOcTtuHmnaHa (529-534 rr.). B Aurectax (D. 9.2.30.3) yka3blBanocCb: «Si omnia quae
oportuit, observavit caret culpa» - HeT BUHbI, ecnu cobnoageHo Bce, 4To TpeboBanocb[13].
BuHa (culpa) B wunpokom cMmbiC/ie c/ioBa pacrnajasacb Ha asa supa: 1) ymbicen (dolus),
Mpu KOTOPOM AOJDKHUK NpeasnanT nocseacTBuUs CBOEro 4encTBus nnm 6esnencTens u
»KenaeT HaCTYMJeHUsa 3TUX NoCNeacTBUM N 2) HebpeXXHoCTb (culpa - BMHa B Y3KOM
CMbIC/Ie), KOrga OOJIKHUK He npenBuaen, Ho AoJXKeH Obil npeaBnaeTb HacTynaeHmne
3Tux nocneancTeuin. B Aunrectax nposo3rnawanock: «Culpam esse quod cum a diligente
provideri poterit, non esset provisum» - BUHa nmMeeTCa HanMuo, ecan He Bbino
npeasmaeHo To, 4To 3aboTamebin mor npeasnaeTb (D. 9.2.31)[14]. OTBETCTBEHHOCTb 3a
YMbILLIEHHOE HencnosiHeHne obsa3aTenbCTBa HacTynasna Bcerga. YKazaHHOe noJsioKeHune
He MOorfo bbITb YCTPaHEeHO npeaBapuTesibHbIM COrslalleHMEM CTOPOH. B
3aKOHO4aTeNIbHbIX aKTax 3anagHOEeBPOMNEeNCKMX CTpaH, OCHOBAHHbLIX Ha peuenyumn
PMMCKOro npaBa, a Takxe B CBoAe rpa>KgaHCKnx yzakoHeHunn rybepHuin MNpnbantninckmx
1864 r., npugasanocb 60nbLIOE 3HAYEHME BUHE MPU FPaXKAaHCKUX NPaBOHapPYLLUEHUSX.
Mo obwemy npasuiay 0ns B3biCKaHNs yObITKOB TpeboBanoCb YyCTAaHOBUTb BUHY
HapyLuTens, Kak Npyu HEUCNOJIHEHUN AOrOBOPHbIX 0643aTeNbCTB, Tak N Npu
BO3MelleHUn Bpena npun gennkre[l5]. B ABCTpunckoMm NpaxkgaHCKoM YnoxeHun 1811 r.
OTCYTCTBOBAJIO ornpegesnieHne NoHATUA BUHbI. OgHako B CT. 1294 YnoxxeHns
YNOMWHANOCh, 4TO BUHA NPONCXOANT NN OT HEN3BUHUTENIbHOMO HE3HAHUSA, WK OT
HefoCTaTKa BHUMaHWUA, WK OT HepgocTaTKa B pageHun (Fleisses)[16].

MpakpgaHckunm kogekc PpaHuynm 1804 r. (nmeHyembin ¢ 1807 r. KogekcoMm HanosieoHa)
ynoMuHaeT o Ba)xHomn BuHe (fautre grave). K.I1. NMNobenoHocueB oTMevarsn, 4To
hpaHLYy3CKMN 3aKOH CTaBUT BCeM B 0693aHHOCTb 40OpOCOBECTHOE OTHOLLEHUEe K
npeomeTy OOroBopa, T.e. HUKaK He MeHbluyto 3ab0Ty 0 4y>KOM, Kak 0 cBoeM[17]. B cT.
1137 NpaxxpgaHckoro Kogekca ®paHumnm ykasblBaeTCs, 4TO 0693aTenbCcTBO 3ab0TUTLCSA O
COXPaHHOCTW BeLLW B TeX CJlyHasax, Koraa corjalleHne nMeeT CBOUM NpegmMeToM SnLLb
nosib3y OAHOW U3 CTOPOH, TaK U B C/ly4asax, Korga oHo nMeeT CBOMM npegmMeToM obuLyio
nonb3y (CTOPOH), TpebyeT OT TOro, Ha KOro Bo3JI0XKeHa 3Ta 0653aHHOCTb, 3ab60TUTLCA O
BELLMN, KaK 3TO CBONCTBEHHO XOPOLUEMY XO35UHY[18].



CornacHo n. 1 naparpada 276 NpaxgaHCKoro ynoxxeHums NrepmaHun (nanee - rry)
DOJIKHUK OTBEYaeT 3a yMbICes1 U HEOCTOPOXXHOCTb, ecnn 6onee cTtporasa nam bonee
MSArKas OTBETCTBEHHOCTb NMPSMO He yCTaHOoBJIeHa INBO0 He BbiITEKAET U3 MHOIo
coaep>xaHus obsaszaTtenbcTBa. MNpu 3TOM hopMa BMHbI onNpenensieTcsa B 3aBUCUMOCTU OT
cTeneHun 3aboTNNBOCTMU, KOTOPYO HEOOXOAUMO NMPOSABASATL MPU NCMOJTHEHNMN
obsasaTenbcTBa. CornacHo n. 2 naparpada 276 I'MY nnuyo, kotTopoe npeHebperaeTt
Heobxoammon B ob6opoTe 3abOTNMBOCTbLIO, AENCTBYET HEOCTOPOXKHO[19].

3akoHo4aTeNbCTBO Poccmnckom nmnepumn, HaNnpoTUB, He NpuaaBano 0coboro 3Ha4YeHUs
BUHE KaK YCJIOBUIO NPUBJIEYEHUNSA K OTBETCTBEHHOCTIN 3a rpa>kgaHcKmne
rnpasoHapyweHus. B CBoae 3akoHoOB Poccmnimnckonm nmnepun (oanee - Ceoa 3aKOHOB)
YNOMNHANOCb B OCHOBHOM O BJINSAHUW YrOJIOBHOW BUHbI Ha rpakKAaHCKue
npaBooTHoWweHUA. B cT. 644 CBoZla 3aKOHOB YKa3blBaJ10Cb: «BMHOBHbLIV B COBEpLUEHUN
Kakoro 1Mbo npecTynaeHnsa nam npocTyrnka, HECMOTPSA Ha TO, 4TO C NpeAyMbllUIEHNEM
nnun 6e3 oHOro y4mHeHo M cme npecTtynsieHne, obs3aH Bo3HarpaguTb 3a BCe
HernocpenCcTBEHHO NMPUYNHEHHbIE CUM AesiHUEM ero Bpea N yObITKn»[20].

BrvHa B coBeplleHun rpakaHCKNX npasoHapyLeHn B Ceoae 3aKOHOB yNoMuHanach
penko. Tak, cornacHo cT. 683 CBo4a 3aKOHOB BJslafesibLibl XXe/1e3HOAOPOXKHbIX U
NnapoxXogHbIX NpeanpuaTuin 0cBoHBOXAalTCA OT OTBETCTBEHHOCTU B BUAE
BO3Harpa>xaeHus rnotepresLllnM 3a Bpen, NPUYNHEHHbIN XXN3HWN N 3[0P0BbI0 FPpaKaaH,
eCc/In AOKaXKyT, YTO HecHacTbe NPOU30LLIO: @) He MO BUHE ynpaB/ieHUsa npeanpusaTnem v
ero areHToB uau e 6) BcnencTeme BO34eNCTBUA HENPEOoLO/IMMON CUbI[21].

B 06bI4HOM MpaBe KPecTbsiH CyLLLEeCTBOBAMO NPaBUJIO «FPex rnornosaM», B COOTBETCTBUN C
KOTOPbIM K BO3MELLIEHNIO MPUCY>KAaslaCb NMOJIOBMHA OT CTOMMOCTMW NMOBPEXAEHHOI0
UMyLLLECTBA U UHOro yulepba. [laHHOE NoJIoXKEHNE NPUMEHSAJIOCH NMPU HEYMbILLIJIEHHOM
NPUYNHEHUM BPeda, a TakXXe B CJly4Yaax, Koraa HamepeHue oTBeTYMKa Henb3s 6b110
TOYHO YCTAHOBUTb WUJIN KOr[la CO CTOPOHbI OTBETYMKA MMenach HeroJsiHaa BUHa[22].

OfOHako, KaK rnpaswusio, BUHa NpU NpUBJIeYEHUN K OTBETCTBEHHOCTU (AENNKTHOW U
OOroBOpHON) He NpUHUManacb Bo BHMMaHue. CTaTtba 1536 CBoAa 3aKOHOB rnacunia:
«[loroBopbl 40JIKHbI ObITb UCMOJIHAEMbI MO TOYHOMY OHbIX Pa3yMy, He yBakas NOB6OYHbIX
06CTOATENLCTB N HE B3MpPas HN Ha KaKnx 0cob»[23].

BONbLUMHCTBO LMBUIINCTOB TOMO BPEMEHN KPUTUYHO OLLEHVBAJIN YKa3aHHbIE MOJI0OXKeHUS
CBofa 3aKoHOB. B yacTHOoCTUK, K. AHHEHKOB OTMeYa: «... BO3JIO)XKeHNe Ha OO0JIKHUKa
0e3yCc/i0BHON OTBETCTBEHHOCTW 3a HencnonHeHne obss3aTenbCTBa, NOCNEA0BaBLUErO
0a>ke He Mo ero BUHe UM HeEBPEXXHOCTK, a OT CayYas Uin HeENPeoaosIMMON CUJbI,



npeacTaBNsgeTCs A0 TaKOM CTeneHn HecnpaBenJsiMBbIM, YTO HET HUYEro yanBuTesIbHOro B
TOM, 4TO eBa M He BCe Haluu LUMBUINCTbI, HECMOTPS Ha CyLleCTBOBaHME B HalLeM
3aKOHe 03Ha4YeHHbIX NOCTaHOBMIEHNI, BbiCKa3aJIMCb 32 HEBO3MOXXHOCTb U Y HacC
BO3J10’)KEHUSA HA LOJ/IKHUKA Takon 6e3yCcNIOBHON OTBETCTBEHHOCTU 3@ HENCMOJIHEHNE
obsa3aTenbcTBa»[24]. B KoHue XIX B. B CBA3U CO CTPEMUTENIbHbIM PAa3BUTUEM KPYMHOM
MaLUWHHOWN MHAYCTPUN U TEXHUYECKUM MPOrpeccom BO MHOMMX OoTpacnsax
MPOMBbILLJIEHHOIO MPON3BOACTBA, B HOPMATMBHbIE aKTbl EBPOMENCKUX CTPaH bblan
BBeOEHbI MOI0XKEeHNss 06 OTBETCTBEHHOCTU BNlafesbLLEB NCTOYHMKOB MOBbILLEHHOWN
OMNACHOCTMK HEe3aBMCUMO OT BUHbI. OTKa3 OT NMpMHUMNA BUHbI Kak 06a3aTeNbHOro ycsiosus
HaCTyNJeHNs rpaK4aHCKO-NPaBoBON OTBETCTBEHHOCTU 6Obls1 BbI3BaH MCMOJIb30BaHNEM
obopynoBaHUA, MalNH, TEXHOIOMMYECKNX MPOLLECCOB, HEMOOKOHTPOJIbHbLIX YEJIOBEKY,
KOTOpPbI€ MOIJIN MPUYNHUTL ywepb 1 npun oTCYyTCTBUN BUHbI B MOBEAEHUN NX Blagesbla
[25].

MoBbILLEHHaA OTBETCTBEHHOCTb 3a NPUYNHEHME Bpefa BhagebLlaMun NCTOYHUKAMU
MOBbILLUEHHOW ONacHOCTK Bblsla yCTaHOBJIEHA, B HAaCTHOCTU, aBCTPUNCKNM 3aKOHOM OT 5
MapTa 1869 r., repMaHCKNUM 3aKOHOM OT 7 nioHa 1871 r., wBenyapckmum 3aKoHOM OT 1
nona 1875 r[26].

Bknto4eHne B 3aKoOHO4ATEsIbHbIE aKTbl HOPM O HEBMHOBHOW OTBETCTBEHHOCTM
BNagenbLeB NCTOYHMKOB MOBbLILLEHHON ONAaCHOCTU MOBJIEKJ10 NOSAB/IEHMNE B HAY4YHbIX
Kpyrax MHEHUS 0 nepexoae K npuHuuny npunyinHeHmnsa. Tak, ®.U. Oceuknin B paboTe
«CMepTb 1 yBeYbe NMpun 3KCrayaTaumm XXenesHbix opor» yKasbiBan: «CybbeKTUBHbIN
XapakTep pnonvyeckmnx noHATUN YCTYNU MecTo 0O bEKTUBHOMY...TeMepb
€AVWHCTBEHHbLIM OCHOBaHMEM MNpaBa Ha BO3Harpa>kaeHue saBnseTcsa Bpen cam no cebe,
KaK (hakT n iopuanyeckoe asneHne»[27]. K. Agnep otmedasn: «CoynanbHble ngen He
MOryT BCE €& HaM 3aMeHUTb NMPaBUIbHOIo0 NPUHUUNa N n3baBuTb HaAC OT
rpa>k4aHCKO-NPaBoOBOro MbllWNeHus...HoBenwwee npaBoCo3HaHNE CKJIOHAETCA K TOMY,
4TOb6bI MPU3HATbL OTBETCTBEHHOCTb 3a YLWepb, HECMOTPSA Ha OTCYTCTBUE BUHbI...»[28].

OThOenbHble aBTOPbI CTaNn nNpeanaratb 060CHOBaHMS A1 BO3/10)XEHUS OTBETCTBEHHOCTU
Ha NPUYMHUTENS Bpeda He3aBUCUMO OT BUHbLI. A. FTopaoH 06bACHAN 6€3BMHOBHYO
OTBETCTBEHHOCTb C MO3ULNK TEOPUMN CrpaBenIMBOCTU. «Mpn3HaHNE OTBETCTBEHHOCTH
6e3 BUHbI, - M1Can OH, - bosiee cooTBETCTBOBAJIO Obl YyBCTBY CrpaBea/IMBOCTM»[29].

Mpu pa3paboTke npoekTa pa)KAaHCKOro yno)XeHuUs bbia npeanpuHaTa NonbITKa
BBECTUN HOPMbI O BUHE KaK HEOBX0AMMOM YCNOBUM NPUBAEYEHNS K OTBETCTBEHHOCTM.



B cT. 1650 npoekTa Npa)kgaHCKOro y/ioxKeHUSA yKa3biBaJioCb O TOM, YTO OOJIKHUK
oTBeYaeT 3a YObITKM, NMPUYNHEHHbIE BEPUTEIO HEUCMOIHEHUEM UM HEHaNEXaLUWUM
ncnosiHeHnem obsAzaTenbCTBa, €CNM HEe AOKaXKeT, YTO ucnosHeHue obasatenncTea
BMOJIHE UM B HaCTWU CAeNasnoCb HEBO3MOXXHbIM BCIeACTBME TAaKOro cobbiTnsa, KOTOPOro
OH, AOJIKHUK, HEe MOl HU NpeaBuaeTb, HN NpefoTBPaTUTb NMPU TON OCMOTPUTESIBHOCTH,
Kakas TpeboBasiacb OT HEro UcnosiHeHUto oba3aTenbCcTBa (CnyvanmHoe cobbiTne)[30].

CornacHo cT. 2601 npoekTa Npa>KgaHCKOro yJI0)KeHNA COBEPLUMBLLNIA C YMbICJIOM U NO
HEOCTOPOXXHOCTU HEL03BOJIEHHOE AesHue (oencTeme nnm ynyueHue) obasaH
BO3HarpaguTb 3a NPUYNHEHHbLIN TakuM AesHuneMm Bpepn[31].

[Mocne ycTtaHoBNEeHUS COBETCKOW BNIaCTU MEHAETCH rpaxxagaHCcKoe 3aKOHOA4aTe/IbCTBO.
N3MeHeHNnsa KOCHYNNCb, B TOM YUC/1e N UHCTUTYTa rpa>kgaHCcKo- HpaBOBOIZ
OTBETCTBEHHOCTMW.

B NpaxxgaHckoMm Kogekce PCOCP 1922 r. (nanee - TK PCOCP 1922 r.) oTcyTCTBOBanN
TepMuH «BUHa». B cT. 118 'K PCOCP 1922 r. cooep»xanocCb NOJIOXKeHWe, B COOTBETCTBUN
C KOTOPbIM AOJIKHUK 0CBOBOXKAAETCS OT OTBETCTBEHHOCTU 3@ HENCMOJIHEHME LOMOBOPA,
eC/IN AOKaXeT, YTO HEBO3MOXXHOCTb UCMOJIHEHUS 00ycnoBNeHa 06CTOATENIbCTBOM,
KOTOPOro OH He MOr NpenoTBpaTUTL, IMBO co3hanacb BCAeACTBUE yMbICTA NN
HEOCTOPO>XXHOCTWN KpeanTopa[32].

Takum obpa3oM, MOXXHO KOHCTaTUPOBaTb, 4TO Npu cocTtaBneHun 'K PCOCP 1922 .
3aKOHO4aTe b BOCMPUHA HOPMY, cogepxautytcsa B CT. 1650 npoekTa Npa>kgaHCKoOro
Yno>xxeHuns B 4acTn ocBO6OXKAEHNSA OT OTBETCTBEHHOCTM NPU «CAy4YanHOM COBbITUN».

Mo Bbipa)keHneM «0bCToATEeNIbCTBO, KOTOPOE OOJ/IKHUK HE MOIr NpefoTBPaTUTb»
OO/IbLUMHCTBO YY€HbIX MOHUMaNN KaK He3aBUCsLLMe OT YenoBeka 0bCcToATeNnbCTBO, TO
eCTb AeCTBUe HernpeogonmMoun cuibl. AHannsupys cogep>xaHue ct. 118 'K PCOCP 1922
r., OHM noJsiarasan, 4YTo yKa3aHHble B HEer MNoJIOXKEHUS BOMJIOWAOT NPUHLUM MPUYNHEHNS
N 03HAYalOT OTKa3 3aKoHoZaTeNs OT He0bXo0AMMOCTM y4eTa BUHbI HapyLIUTens npu
BO3J/10’)KEHUW rpa>K4aHCKO-NPaBOBOMN OTBETCTBEHHOCTU[33].

HopMma, copep>xxawascs B cT. 404 'K PCOCP 1922 r. o 6e3BMHOBHON OTBETCTBEHHOCTU
VY, 1 NpegnpuaTun, AesaTesIbHOCTb KOTOPbIX CBA3aHa C NOBbILLEHHOW OMacHOCTbIO A4
OKpY>Xawwmx (KenesHble goporu, Tpameanm, pabpnyHo - 3aBoackue npeanpuaTus,
TOProBLUbl FOPOYUMN MaTepunaiamMmmn, gepxxaTenm GUKNX XUBOTHbIX, LA, BO3BOASALWMNE
CTPOEHMUSA N UHble COOPYXXEHUSA N T.M.), NOHMManacb CTOPOHHMKAMKN NPUHLMNA
NPUYNHEHNA KaK UCKJTIOYaKoLWas He BUHY, @ MPOTUBOMNPAaBHOCTb, WIN, faXe, KaK
yKa3blBaloLWlasa He Ha YCJI0BUSA NPUBJIEYEHUS K OTBETCTBEHHOCTU, @ Ha CyObeKTOB



OTBETCTBEHHOCTU[34]. B cynebHon npakTnke, Ha4nHas co BTOPOM NoA0BUHbLI 20-X roaos
XX BeKa, Tak)Xe HaMmeTunacb TeHOEHUUA K UTHOPUPOBaHMIO BOMpoca 0 BUHOBHOCTU
Hapywuntensa. 6.C. AHTUMOHOB OTMeYasl, YTO B Pa3bACHEHUAX U ornpeneneHnax
BepxoBHoro cyna PCOCP B f,aHHOM nepuoae BpeMeHU NosABANINCE BbiCKa3blBaHUS,
CO3BYYHble TeOpUU NpUYNHeHns. Tak, B pa3bacHeHuun NneHyma BepxosHoro cyna PCOCP
oT 17.06.1925 npsaMo yka3sbiBasnocb, 4T0 Xl - bin OTaen MpaxgaHckoro Kogekca
OCHOBbIBaeT OTBETCTBEHHOCTb He Ha BUHe[35].

MNpn pa3paboTke NpoekTa OCHOBHbIX Ha4as rpakAaHCKOro 3aKOHO4aTeNbCTBa,
onybnmnkoBaHHoro B 1931 r., .H. AMpuTeaTpoBbIM 6b1J10 NpensioKeHO 3aMEHUTDb
MPUHUMM BUHbI «NPUHLWMNOM CoLMasibHON BpeaHOCTU». OQHaKo, Kak BepHO oTMedan O.C.
Nodbpe, hakTnyeckn npepnaranocb 3aMeHNTb NMPUHLNM BUHbI HA «HECKOJIbKO
06HOBNEHHbBIM B AiyXe COLMOIOrMYECKON LWKOJIbl YTOJIOBHOIMO NpaBa NpuHLMN
NPUYNHEHNA»[36].

TeM He MeHee, Ha4YMHaA c cepeaunHbl 20-x rr. XX BekKa CTaJin 03BY4YMBATLCA N UHbIE
B3rnsgbl Ha HE06XOAMMOCTb y4e€Ta BUHbI NPU BO3JIOXKEHNN FPa>KaaHCKOW
OTBETCTBEHHOCTU. Tak, OTAesNbHbIE YYEeHble MoJslaranm, 4To obLWwmnm NPUHLMNOM
OTBETCTBEHHOCTW ABNASETCHA BMHA. HEBMHOBHAA OTBETCTBEHHOCTb B/lafesbLEB
NCTOYHMKAMMW MOBbILLEHHOW OMACHOCTU ABNSAETCS UCK/IIOYEHUEM N 00bACHANACh
HEKOTOPbIMUN C MO3ULNN «TEOPUN PUCKa» (HAa3bIBAEMOW TaKXXe «Teopmnen o6 beKTUBHOIO
pucka» nnm «teopmen npodeccmoHanbHOro pucka»)[37]. B coorBeTCcTBUM C YKa3aHHOW
Teopuen Nnuo, oCylecTBsAOLWEee TakKyo AeaTeNlIbHOCTb, OTBEYaeT 3a Bpes,
MPUYNHEHHbLIA NCTOYHMKAMW MOBbILLEHHOW OMAaCHOCTU Ha HavYasax puUcka.

NosaHee Teopua pUcka NoaBepriacb pe3kon Kputuke co cTopoHbl b6.C. AHTUMOHOBa. OH
nmcan: ««Teopmnsa pucka», Kak Mbl BUeNn - 3To byp>xyasHas Teopus, OCHOBaHHas Ha
haTannucTunyeckom ysepeHuun, byato Henb3sa 6OpoTbCA C HECHACTHBIMUK CNYyYasMuM Ha
Npon3BOACTBE, HA TpPaHCNopTe U Npu TOMY NOAOOHON AeATEeNbHOCTU, @ MOXXHO JINLLb
«HEeCTU PUCK» NN nepesiaraTtb C cebs PUCK 3TUX HECHACTHbIX Clly4aeB»[38].

B KoHue 30-x ronos XX Beka cpean UMBUINCTOB Yalle CTasin BblCKa3blBaTbCA MHEHUS O
HeobX0AMMOCTW y4eTa BUHbI MPU BO3JIOXKEHUN FPpa>KJaHCKO-NPaBoOBOW OTBETCTBEHHOCTN.
Tak, X.W. Weapy B MOHOrpaumn «3HavyeHne BMHbI B 06593aTeNbCTBaxX U3 NPUYNHEHUS
BpeLa» OTMe4asi, YHTO OCHOBHbIM MPUHLUUMNOM perysmpoBaHns rpa>k4aHCcKoun
OTBETCTBEHHOCTW ABJIAETCA NPUHLMUM BUHbI.

Ana 06bsACHeHMA BO310)KeHUss 6e3BMHOBHOM OTBETCTBEHHOCTU BllafdeNbLeB UCTOYHUKOB
noBbilWeHHOW onacHocTu X.W. LLBapu NnpefnoXumn «Teoputo Cy6beKTUBHOMO pucka»[39].



B oT/An4me oT CTOPOHHMKOB «06BEKTUBHOW TEOPUUN PUCKa», OH MoJiara, 4To
OTBETCTBEHHOCTb 3a 6e3BMHOBHOE NPUYNHEHMNE Bpeda NCTOYHUKOM MOBbILLEHHOW
onacHocTu nmeetT nof cobon cybbekTUBHOE OCHOBaHMe. lNpn coBepLUeHN
3anpeLuweHHOro 3aKOHOM A4encTBMs OCHOBaHMEM OTBETCTBEHHOCTU ABMSAETCSA BUHA. B
c/lyyae, Korga nefdtesibHOCTb He NPOTUBONPAaBHa, HO BJ1IeYET NPUYNHEHNE Bped OPpYrnm
JiMuaM, OCHOBaHMEM OTBETCTBEHHOCTU ABNSAETCHA PUCK KaK OCO3HaHHOe aonyuieHue
BCN1eACTBME CyYalHbIX 06CTOATENbCTB OTpULATESIbHbIX UMYLLLECTBEHHbIX NOCNEeACTBUN
[40]. Lo KoHUa 50-x rr. XX Beka Hanbonee pacnpoCTpaHEHHOW sABAS/IaCb Teopus
«BUHOBHOIO C UCKJIIOYEHUAMN HavYana» (Teopuns «BUHbI C UCKJIIDYEHMNEM») U NHAYe
Ha3blBaeMas Teopusa «CTUMynnpoBaHua»[41]. CornacHo yKkasaHHOW Teopuu no obemy
npaBuJly OTBETCTBEHHOCTb HACTynaeT NpPu HaJIMYNN BUHbI, HO 3aKOHOM MOTYT ObITb
npeaycMoTpeHbl NCKKYEeHNS U3 oblero npasnnal42].

O.C. Nothbhe nucan o ToM, 4TO HaIM4me HopM 06 OTBETCTBEHHOCTU HE3ABUCUMO OT BUHHbI
He AaeT HMKAKWUX OCHOBaHUIM ANs OTpULAHUSA 3@ BUHOIO 3HAYE€HUS OHOIO U3 MPUHLINMOB
rpa>k4aHCKO-MpaBOBOM OTBETCTBEHHOCTUN. OH 0TMeYan: «BCsSKnin NpUHUMN, KaknM Bbl OH
06LWNM HM BbIN, HE NNLLIAETCS CBOEro 3Ha4YeHNsa 1 Toraa, Korga oH TepnuT Te UK UHble
NCKJIIOYEHUS, €CN, 0O[IHAKOo, NocsieiHNe NeCTBUTESIbHO ABASIOTCSH UCKITIOYEHUSAMN,
COCTaB/ISAOLWMMN OCHOBHYIO MaccCy c/ily4aeB B npenenax aencrteus obuiero npuHumnna»
[43].

Mo MHeHunio I.K. MaTBeeBa, OTBETCTBEHHOCTb BO3HMKAET B pe3y/ibTaTe BUHOBHOIMO
NPUYNHEHNs Bpeda. YTo XKe KacaeTcs APYrMX YKa3aHHbIX B 3aKOHE OTHOLLUEHWI MO
BO3MeLLeHUIO Bpefa N MMeHyeMbIX 3akoHogaTesieM OTBEeTCTBEHHOCTbIO, TO B 3TUX
cnlydaax npaBuibHee 6b1110 6bl FOBOPUTL HE 06 OTBETCTBEHHOCTU, a 06 0693aHHOCTK
BO3MECTUTb Bped Uan ynnatuTb Wtpad (Teopmns «BUHbI U CneLnasibHbIX pUaNYecknx
(haKTOB» NN TEOPUS «BUHbI N 3aKOHa»)[44].

C KPUTUKON Teopumn «BUHbI C NCKJItoYeHneM» BbicTynua B 1957 r. K.K. AAnykos. ABTop
Teopun «AByX Havasn» B MOHorpaguun «Cncrtema obs3aTenbCTB U3 NPUYNHEHUSA Bpeda B
COBETCKOM rpakgaHCKoM rnpaBe» nucan, 4T1o obazaTtensCcTBa N3 NpU4YNHEHNs Bpeaa
MMelT OBa Havasla OTBETCTBEHHOCTU - 3@ BMHY N 6e3 BUHbI. Oba HaYana oTpa>keHbl B
3aKOHe, M03TOMY HEeT HUKAKUX OCHOBAHUIN yTBEPXXAaTb, 4TO BUHA - MN1aBHOE Ha4vaso,
onpegensawoLwee, NCXo0LHOE NO CPAaBHEHUIO C OPYIrUM - NPUYNHEeHnem[45].

Brnocneacteun C.H. bpaTycb Oan KPUTUYHYIO OUEHKY AaHHOW Teopun. OH nog4yepkusarl,
4YTO LaHHaa Teopus He B COCTOAHUN OBBACHNTbL, MOYEMY BO3HMKAET OTBETCTBEHHOCTb 3a
0e3BMHOBHOE NpUYnHeHne Bpeda: «Ho 4TO BbIHYAW/IO 3aKOHO4ATENA 3TO CAeNaTh,
MPaBuMJIbHO 1IN OH MOCTYMWJI, a raBHOE, COOTBETCTBYET JIM 3TO NOJIOXKEHME 3aKOHa



OENCTBUTENIbHOMY COOEPXKAHUIO U 3HAYEHUNID KAaTeropmmn OTBETCTBEHHOCTWU - Ha 3TOT
BOMPOC TakKad KOHCTaTauunsa oTBeTa He faeT»[46].

B 1958 r. C.C. Anekcees npenjioxxunn Teopuio, HaseaHHyto Bnocnencteuum O.A.
KpacaB4MKOBbIM KOHLEeNUMeENn «06 beKTUBHbIX MOMEHTOB», B COOTBETCTBUWN C KOTOPOW
OTBETCTBEHHOCTb B FPa>KaHCKOM rnpaBe HacTynaeT npu Haan4Ynm Takmx 06 beKTUBHbIX
MOMEHTOB KaK BpeZOHOCHbIN pe3ysibTaT, MPOTUBOMPaABHOCTb, NPUYNHHANA CBA3b.
CybbeKTUBHbIN MOMEHT YYUTbLIBAETCA 3aKOHOAaTeNeM B paMKax «0cobon npaBoBOM
KaTeropuu, npuobpeTaroLen B rpax4aHCKOM Npase creunanbHoe 3Ha4YeHne, - B pamMmkax
OCHOBaHW 0CBOOOXKAEHUS OT OTBETCTBEHHOCTU»[47].

TeopeTnyeckue B3rnaabl oKasaam CyLeCTBEHHOe BNAHMNE Ha Fpa)K4aHCKoe
3aKoHoaaTenbCTBO. B cT. 37 OCHOB rpa>aaHCcKoro 3akoHogatesibcTBa Cot3a CCP un
COM3HbIX pecnybnuk 1961 r. (aanee - OCHOBbI Fpa>X4aHCKOro 3akoHodaTesbCcTBa 1961
r.), KoTopas nMmeHoBaslaCcb «BMHa Kak ycsioBne oTBETCTBEHHOCTM 3a HapyLwleHue
o06a3aTenbCcTB», (haKTMYEeCKM NPOBO3raaLllancsa NPMHUNN NPUMEHEHNS OTBETCTBEHHOCTH
TONIbKO NPW HanM4YmMn BUHbI. B nepBomM ab3aue cTaTbM yKa3biBasoCb, 4TO NLO, HE
ncnonHmellee obsaszaTtenbcTBa MO0 NCMONHMBLLEE ero HeHagexalwmm obpasom, HeceT
NMYLLECTBEHHYIO OTBETCTBEHHOCTb JINLLb NPU HANIMYNX BUHLI (YMbICa Uan
HEOCTOPOXXHOCTK), KpOMe C/ly4aeB, NpefyCMOTPEHHbLIX 3aKOHOM 1K O0roBoOpoM[48].

MpaxxpaHcknin Kogekc PCOCP 1964 r. (nanee - TK PCOCP 1964 r.) Takxe
npenycMmaTpuBas BUHY B KayecTBe 06A3aTesIbHOro yC/10BUSA NpUBAeYeHNs K
OTBETCTBEHHOCTMN 33 HapyLueHne A0roBOpHbIX 0b6a3aTenscTB. B cT. 222 'K PCOCP 1964
r. NpakKTU4eckn OocsoBHO Bblsia BocnpouseeneHa HopMa ab3aua nepsoro cT. 37 OCHOB.

CornacHo n. 3 cT. 444 TK PCOCP 1964 r. npn AennkKTHbIX 0bsg3aTenbLCcTBax amuo,
npUYnHMBLLEE Bpend, 0CBOOOXXAaN0Cb OT €ro BO3MEeLEeHNs, eC/IN AOKaXKeT, 4TO Bpea
NPU4YNHEH He No ero BnHe[49].

H.A. AbpamoBa KOHCTaTUpPyeT, 4TO nocsie NpnHATMA B 1961 r. OCHOB rpa>KgaHCKoro
3aKoHopaTeNIbCTBa, apbuTparkHas NpakTUKa pa3BuBasacb U CTaHOBUIAChk Ha NyTb 6onee
rnocsieoBaTesSIbHOr0 OCYLLEeCTBIEHUSA NMPUHLWMNA OTBETCTBEHHOCTW 3@ BUHY 3a
NCKJIIOYEeHWEeM CJly4yaeB, NpeayCMOTPEHHbIX 3aKOHOM NJIN LOFOBOPOM. DTO HALUJIO
OTpa)KkeHne B pa3bACHEHUAX N MHCTPYKTUBHLIX MCbMax Focapbutpaka npmn CoseTe
MuHnctpos CCCP, B HaCTHOCTU, B UHCTPYKTUBHOM NucbMe MNocapbutparka Coto3a oT
06.10.1969 r. «O npakTnke NnpuMeHeHns apbutpa>kamu cT. 37 OCHOB rpa>kgaHCKoro
3akoHogaTenbcTBa Coto3a CCP 1 coto3HbIX pecnybnmk»[50].



Mo>XHO oTMeTuTb, 4T0 B 'K PCOCP 1964 r. no cpasHeHMt0 ¢ OCHOBaMN rpa>kKa4aHCKOro
3aKoHodaTenbCcTBa 1961 r. 6b11m 60onee NnoapobHO yperynmpoBaHbl BOMPOCHI, CBA3aHHbIE
C YCJZIOBUAMU MPUBNEYEHNS K OTBETCTBEHHOCTU, NOPSALKOM BO3MeLleHUs Bpeaa,
pa3mMmepoM BO3MeLlLleHNA. HoBOBBeAeHNEM ABU1IaCb HOPMA O BO3MOXXHOCTU Cya OTKa3aTb
B BO3MeLlleHNN Bpeaa, B cJiydae ecnim nMenacb BuUHa notepneswero. B cT. 458 'K PCOCP
1964 r. coaep>kanocb NoJsIOXKEHNE 0 TOM, 4TO ecnun rpybas HEOCTOPOXKHOCTb CaMoro
rnoTepneBLlero CogencTsoBasia BOSHUKHOBEHUIO WX YBEJIMYEHUIO Bpeda, TO B
3aBMCUMOCTM OT CTEMNEHWU BMHbI NOTepneBLlero (a npn BUHe NpuU4YnHUTENa Bpeada - U B
3aBUCMMOCTW OT CTEMNEHN ero BUHbI) pa3Mep BO3MeELLEeHNA A0/1KeH bbiTb yMeHbLlueH nnbo
B BO3MeLLleHUN Bpeaa A0/IKHO BbITb 0TKa3aHo. PaHee cornacHo ab6s. 2 ¢T. 37 OcHoB
rpa>kK4aHCKOro 3akoHogaTesnbCcTBa 1961 r. cyg MOr MWb YMEHbLLUNTbL pa3mMep
BO3MELLEHNSA, HO He 0CBOBOANTbL OT OTBETCTBEHHOCTU NMPUYNHUTENS Bpeaa.

B 60-x rr. XX Beka E.N. AcTpaxaH onsa o6oCHOBaHNSA BO3JI0XKEHUSA OTBETCTBEHHOCTM 3a
Bpen, NPUYNHEHHbIV NCTOYHUKOM MNOBbILUEHHOW ONAaCcHOCTW, NPenioXna KOHUEeNUnIo
«CTpaxoBoro so3MeleHna»[51]. NosgHee gaHHyo naet nogaepxan N.C. CamMmoLLeHKo
[52]. CornacHO yKa3aHHOW Teopun 0643aHHOCTb Bilagesiblia UCTOYHUKOM MOBbILLEHHOW
OMacHOCTW BO3MEeCTUTb Bpe aHaJZIorMyHa OTBETCTBEHHOCTM CTPaxoBLUMKa BbINIATUTb
CTpaxoBOe BO3MeLleHME MPUN HACTYMNIeHNN CTpaxoBoro cay4as. O6s83aHHOCTb
BO3MEeCTUTb Bpen He ABNSeTCHA B JaHHOM C/ly4ae OTBETCTBEHHOCTbIO, TaK Kak
OTCYTCTBYIOT NPU3HaAKWN, NMPUCyLLme Iopnan4eckon oTBEeTCTBEHHOCTU, B TOM 4ucne
OCYy>X[EeHWe npaBoHapyLwmnTens.

B 1973 r. O.A. KpacaB4nKkoBbIM 6bIJ10 NpensioXkeHo cBoe 060CHOBaHME BO3MELLEHUSA
HEBMHOBHO NpUYnNHEHHOro Bpeaa. Mo ero MHeHuo, A9 NPUMEHEHNS Mep
OTBETCTBEHHOCTW TpebyeTCs MOJIHbLIN COCTaB rpa>KAaHCKOro NpaBoHapyLweHus, B T. .
BMHa. icnonHeHne 0653aHHOCTY MO BO3MELLEHNIO HEBUHOBHO NPUYNHEHHOIO Bpeaa He
ABNSAETCA MepPOW rpa>KaaHCKO-NPaBOBOM OTBETCTBEHHOCTMU, a npencTaBnseT ocobyto
NMpaBoOBYIO hOPMY BOCCTAHOBJIEHMNSA NUMYLLLECTBEHHOIO NOJIOXKEHUS noTepnesLero[53].
HaHHaa Teopusa BnocnencTemm bbisla Ha3BaHa Teopnen «NCKAKYUTENbHO BUHOBHOMO
Havana» («Teopus BUHbI N PUCKa»).

Npoes o HeobxoAMMOCTU BbiAeNeHNa cpean Mep rocyaapCTBEHHOr0 NPUHY XX OEHUS
Haps4y C MepaMun OTBETCTBEHHOCTU Mep 3allMTbl, KOTOPbIE AOJIXKHbI MPUMEHATHLCS
HE3aBMCUMO OT HAIMYNSA BUHbI NPABOHapyLWwnTens, B obuen Teopumn npasa bbina
pa3paboTaHa C.C. AnekceeBbiM. OH NoApa3nenan wpuanyeckme CaHKLUM Ha
NMPaBOBOCCTAHOBUTENbHbIE (MEpPbI 3alLNThLI), HanNpaBieHHbIE HA YCTPaHeHne Bpeaa,
BO3HUKLLUEro B pe3y/ibTaTe HeNMnpaBoMepPHOro noBeaeHns, BOCCTAaHOB/IEHME HAPYLLUEHHbIX
npas, obecrneyvyeHne NCronHeHns 0653aHHOCTY, U WTPadHbIE (Mepbl OTBETCTBEHHOCTN),



KOTOpPbl€ BO3J1araloT Ha NpaBoOHapyLUMUTENs HOBblIe OJ19 HEro obpeMeHeHns -
MpaBOOrpaHNyYeHmns, cneynanbHble 06893aHHOCTN[54].

OCHOBHbIE OT/INYUA MeXOYy MepaMy 3alnUTbl 1 MepaMm OTBETCTBEHHOCTN 3aKJ/1I04a0TCH
B OCHOBaHUAX U Lensax NpuMeHeHns. Tak, OCHOBaHMEM MPUMEHEHNSA Mep 3aLUMnThI
ABNAeTCa 06 beKTUBHO NPOTMBONpPaBHOE NosBefeHne, Mep OTBETCTBEHHOCTU -
rnpaBoHapyLleHne, KoTopoe C CyObEKTUBHOMN CTOPOHbLI XapaKkTepunlyeTcs BUHON. [na mep
3alWLKUTbl XapaKTepHa NpaBoOBOCCTaHOBUTESIbHAA Leslb, Mepbl OTBETCTBEHHOCTUN, KpOMe
MPaBOBOCCTAHOBUTEILHON Lenn, NpecnenyloT Takxe Leslb Haka3aHusa
npaBoHapywmnTens[s55].

Mepbl 3aWnThbl BbINOJIHAOT NMPEBEHTUBHbIE U NMpeceKkaTesibHble PYHKUUN U MOTYT
NPUMEHATBLCA KakK Npu ANSAWeMCs npaBoHapyLWeHNW, Tak 1 Npu yrpo3e HapyLeHns
cybbekTnBHOro npasa. Mepbl OTBETCTBEHHOCTU MPUMEHSAIOTCHA TOJIbKO Mpu
CBepwmBLLIEeMCS NN gnawemcsa npasoHapyweHun[56]. KOpngnyeckoe cogepxaHue mep
3alUMTbl 3aK04aeTCA B BOCCTaHOBNEHMN NpaBa 6e3 BO3/10)KEHUSA AOMNOJIHUTESIbHbIX
obpeMeHeHUn Ha HapyLwuTens; HarnpoTUB, Mepbl OTBETCTBEHHOCTU XapaKTepuUsyTcs
BO3JI0OXKEHMEM Ha HapyLmTensa AOoNoJIHUTESIbHbIX 00513aHHOCTEN NN NTNLLEHNEM ero
CybbeKTMBHbIX Npas.

O.A. KpacaBYMKOB NogyepKnBan, 4To B pe3ysibTaTe NMpUMeHeHNst Mep OTBETCTBEHHOCTM
«BWUHOBHbI MPaBOHaAPYLUMNTESNb BOMPEKN CBOMM »XXENMaHUAM U YCTPEMIIEHUSM NINLLAETCS
NMEIOLLMXCS Y HEro onpefesieHHbIX Fpa)KAaHCKUX npas, MO0 BbIHY>XXAEH MPUHSATb
KaKune-To HoBble (A0MONHUTENIbHO K nMetWwmnMcs) obpemMeHnTeNbHble 0693aHHOCTH
6e33kBMBaNEHTHOro nopsaka»[57]. CoBepllieHne N1MLOM NpaBOHapyLLUEHNS BNeYeT
OCy>X[eHue Co CTOPOHbI obulecTBa U rocygapcTBal58].

Mo MHeHMO H.B. BUTpyKa, pa3nndme Mmexay mepamu 3awnTbl 1 MepamMu
OTBETCTBEHHOCTU COCTOUT B TOM, YTO Mepbl 3aLlLUMTbl UCNOJIb3YIOTCHA NOTEepnesLLnM,
rMpaBa KOTOPOro HapyLleHbl, @ Mepbl OTBETCTBEHHOCTU MPUMEHAITCA KOMMNETEHTHbLIMU
IOPUCAVNKLNOHHBIMN OpraHamMu 1 obpalleHbl K NpaBoHapyLwnTesnto[59].

Pa3nensis No3nLUMIO O CYLLECTBOBAHUN Hapsialy C MepamMuy OTBETCTBEHHOCTM Mep,
HanpaB/ieHHbIX Ha 3aLUNTY HAPYLUEHHbIX MPaB 1 NpaB, B OTHOLUIEHUN KOTOPbIX
CyLLeCcTBYeT yrpo3a HapyLUeHUs, N, NCXOAS N3 NPU3HAKOB, XapaKTepHbIX OJi1s Mep
3alMTbl, NOJslAaraeM, YTO MOXXHO BblAE€/INTb TpW cnocoba 3awmTbl, MPUMEeHsIeEMbIe
HEe3aBUCUMO OT BUHbI: 1) MpU3HaHWe NpaBa; 2) BOCCTAHOBJIEHME MON0XKEHUS,
CyLLLeCTBOBABLUEro A0 HapyLleHMs npaea; 3) npecevyeHne AenCTBUN, HapyLLaoLWmX
NpPaBo UKW CO3OAILWNX YrPo3y TAaKOro HapyleHus. YKa3aHHble cnocobbl 3aLnThl



OXBaTbIBAlOT MHbIE Mepbl 3alUThI. TakK, NPU3HAHNE HEAENCTBUTE/IbHLIM aKTa
rocyapCTBEHHOro opraHa Win opraHa MecTHOro CamMoyrnpaBJieHNs OTHOCUTCSA K TaKOMY
cnocoby 3alunTbl Kak Npu3HaHue npasa[60].

BnepBble neranbHoe onpeaeneHne BuHbl 6b110 BBeaeHo B OCHOBaX rpaXK4aHCKoro
3akoHogaTenbcTBa Coto3a CCP u Pecnybnuk 1991 r. (n. 1 cT. 71), KOTOpbl€ YCTAaHOBUAN,
4YTO AOJIKHUK NPU3HAETCA HEBUHOBHbLIM, €CJIN AOKaXKET, YTO OH MPUHSA BCE 3aBuUCALLNE
OT Hero Mepbl 48 Hagnexallero NCcrnosiHeHns obs3aTenbCTBa.

OnHako, Kak cnpasennneo otMedaeT O.B. ImnTtpueBa, B Poccun HameTuacb TEHOEHUMNSA
K pacwimpeHuto cpepbl NPUMEHEHNS OTBETCTBEHHOCTM 6e3 BMHbI B CBSA3M C HAYaJ oM
3KOHOMUYeckon pedopMbl B cepeaunHe 80-x rogos XX. O noaATBep>XAEHUN OaHHOWN
TeHaeHuun, no MmHeHuto O.B. IMuTpmneson cenaetesbCTBYeT, B HaCTHOCTU, HOPMa O
0e3BNHOBHOM OTBETCTBEHHOCTU MPU OCYLLECTBAEHUN NMpeanpUHUMATENIbCKON
heATesibHOCTU, copdepxalasaca B . 2. cT. 70 OCHOB rpa>kAaHCKoro 3akoHo4aTesIbCTBa
1991 r[e61].

CornacHo obwemy npasuiy, 3akpensieHHoMmy B n. 1 cT. 401 TK P®, nnuo, He
ncnonHmellee obasaTenbCcTBO MO0 NCMONHMBLLEE ero HeHagexalwmm obpasom, HeceT
OTBETCTBEHHOCTb MPUN Ha/IM4YUN BUHbI (YMbIC/1a NN HEOCTOPOXXHOCTU), KpOMe Cly4aes,
Korga 3akoOHOM MUn OOroBOpPOM NpenyCcMOTpPeHbl MHble OCHOBAHUA OTBETCTBEHHOCTM.
OLOVH 13 Takmx cny4yaes yKa3aH B n. 3 C€T. 401 TK P® - nnuo npu ocyuwecTBieHNNn
npeanpuHNMaTesIbCKOW AeATeNbHOCTU HeCeT OTBETCTBEHHOCTb HE3aBUCUMO OT BUHBbI.

Mpn OENUKTHbIX HAapYLIeHUsaxX N1Muo, NpuinHuBLLee Bpen, 0683aHo ero BO3MeCTUTb Npu
Hann4um BuHbl (CT. 1064 TK P®). B rnase 59 NK PO («Ob6a3aTenbCcTBa BCeACTBUE
MPUYNHEHNS Bpeda») OTCYTCTBYIOT HOPMbl O MPUMEHEHUN OTBETCTBEHHOCTU 6€3 BUHDI
Mpn OCyLeCcTBAEHUN NpeanpUHNMaTENbCKON AeATEeNbHOCTMN, CnefoBaTebHo,
npeanpuHMMaTenn Npu aennkTe oTBevatloT Ha 0bLMX OCHOBAHUAX, T.€. TONbKO MNpwu
HaN4YnUN BUHbI.

He3aBMUCMMO OT BMHbI HECYT OTBETCTBEHHOCTb OPUANYECKME NNLa N rpakaaHe,
0eAaTeNbHOCTb KOTOPbLIX CBA3aHa C MOBbILLEHHOW ONACHOCTbLIO 0151 OKPY>XatoLwmx (CT.
1179 TK P®). B cooTtBeTcTBUN cO CT. 1070 T'K P® HE3aBUCMMO OT BUHbI OOJIXKHOCTHbIX
VL NOANTEXNT BO3MELLEHUIO Bped, NPUYNHEHHbIV rpa>kgaHUHY B pe3yJibTaTe
HE3aKOHHOI0 OCYXXAEHUS, HE3AaKOHHOI O NMPUBJIEYEHUS K YIOJIOBHOW OTBETCTBEHHOCTH,
HE3aKOHHOI0 NMPUMEHEHUS B Ka4YeCTBe Mepbl NpeceyeHns 3aKJYeHNs Noa CTpaxKy nam
noarnucCKn o HeBble3ae, HE3aKOHHOIro NpuBeYEeHNSA K aAMUHNCTPATUBHOW
OTBETCTBEHHOCTM B BMAE aAMUHNCTPATUBHOIO apecTa, a TakxXe Bpen, NPU4YnHEHHbIN



IOPNANYECKOMY NMLY B pe3yJsibTaTe HE3aKOHHOIr 0 NMPUBJIEYEHNA K aAMUHUCTPATUBHOWN
OTBETCTBEHHOCTU B BUAE aAMUHUCTPATUBHOIO NMPNOCTAHOBJIEHNS AeATeNbHOCTU[62].

Takum obpa3om, B AeNCTBYOWEM FpaXkAaHCKOM 3aKOHo4aTeNbCTBe NocaenoBaTesibHO
BOMJIOLLEHA TEOPUSA «BUHbI C UCKOYeHneM». OHaKo Heob6XoAMMO OTMETUTb, YTO U B
HacTosLEee BPpEMSA Cpean LMBUINCTOB He YTUXAeT Crop O TOM, Ha Kakux Ha4vanax
OOJIKHA CTPOUTLCA Fpa>KAaHCKO-NpaBoBas OTBETCTBEHHOCTL. MNpeobnapatoLlen
ABNSAETCA TOYKA 3PEHMNS, COrlaCHO KOTOPOM OTBETCTBEHHOCTb Mo obLliemy npasuniy
OOJI)KHA OCHOBbIBAaTbCA Ha BUHE, HO 3aKOHOM MOTyT ObiTb NMPeAYCMOTPEHbI UCKOYEHUS
[63].

Takum obpa3oM, Heo6X0AMMO KOHCTAaTUPOBaTb, YTO B CBA3M C OCODEHHOCTAMN
peryampyemMbiX NPaBOOTHOLWEHUN rpakgaHCKoe NpaBo AOMyCKaeT c/ly4yan BO3MELLeHMNS
MPUYNHEHHOr 0 Bpeha Npu OTCYTCTBMM BUHbI MPaBoOHapyLWwnTend. YKazaHHoe
BO3MeLLEeHMe No CBOEW CYLLHOCTN OTJINYHO OT Fpa>KAaHCKO-NMpPaBoOBOW OTBETCTBEHHOCTH
N HOCUT CKOpee XapaKTep KOMMNeHcauuu, 4To 1 cnegyeTt oTpa3nuTb B HOpMax
nencreyrowero NK PO.

2. BUHa KaK OCHOBaHMe rpa>k,aHCKO-NpPaBOBOM
OTBETCTBEHHOCTM: NMOHATUE, CYLLHOCTb, COAep>XKaHue

2.1 NoHATUEe BUHbI KaK YyCJIOBUS NPUBJZIEYEHUA K
rpa>k 4aHCKO-NpPaBOBOU OTBETCTBEHHOCTH

B coBpeMeHHOI 0Te4eCTBEHHOI IOPUCTIPYAEHUNN UHCTUTYT BUHbI Hanbonee neTanbHO
pa3paboTaH B YroJIOBHOM MpaBe, rae UMeHHO NCUXNYECKoe OTHOLLeHMe cybbeKkTa K
CBOEMY AesHUIO ABNISIeTCSA onpeaensaowmm aaa paspeLlieHns Bonpoca o NpuMeHeHnn
YroJIOBHOW OTBETCTBEHHOCTU. OZIHAKO M B LUMBUIUCTUKE MOHATUE BMHbI 3aCNY>XKUBAET HE
MeHee NPUCTasIbHOr0 BHUMAHUS.

NHCTUTYTY BUHbI B POCCUIACKOM Fpa>kAaHCKOM npaBe NMpuUcyLL HEKOTOPbIE XapaKTepHble
0cobeHHOCTN, OT/INYatoLLLME ero OT MOHSATUSA BUHbI, UCMOJ/Ib3YEMOr0 B APYrUX OTpacasx
npaea, NpexJe BCero, B yroJIoBHOM npaBe. B yncne Takmx cneunpuyecknx 4epT MOXXHO
BblAE/INTb, B YaCTHOCTU, Npe3toMNPOBaHNE BUHbI, BO3MOXXHOCTb HACTYMJIEHNS
rpa>kAaHCKO-NMpaBOBOM OTBETCTBEHHOCTMW NPU OTCYTCTBUM BUHbI U Ap. BmecTe ¢ TeMm, no
obuieMy nNpaBuly MMEHHO BUHa SIBISETCA OOHUM U3 OCHOBAHWI HACTyMaeHns



Fpa)K)J,aHCKO-I'IpaBOBOIZ OoTBETCTBEHHOCTHW, a NMo3TomMy mncciaenoBaHMo JaHHOIo
MHCTUTYTa NnpmnaaeTcA bonbwoe OOKTPWMHaJZIbHOE U NMpakKTUn4eckKoe 3HavdyeHne.

B oTe4yecTBEHHOM rpa)kfaHCKOM 3aKOHOAATeIbCTBE A0JIroe BpeMs OTCyTCTBOBAJIO
ornpeaeneHne rMoHATUS BUHbIL. MNpy 3TOM B lOPUAMNYECKON HAayKe N NPaBONPUMEHUTENbHOMN
NPaKTUKe FoCrnoACTBOBAJ KJlAaCCUYECKUNA MeXXOTPAC/IEBOM NOAX0A, COrlacHO KOTOPOMY
NnoJi BUHOW MOHMMaOCh NCUXNYECKOE OTHOLLEHME N1LA K CBOUM AEACTBUAM N UX
pe3ynbTaTy.

B cootBeTctBUM c N. 1 cT. 401 TK PO, nnuo npm3HaeTcss HEBUHOBHbIM, €C/1N Mpu TON
cTeneHun 3aboTAMBOCTM N OCMOTPUTENBHOCTU, Kakasa oT 35 Hero TpeboBanack No
xapakTepy obsa3zaTenbcTBa N ycnoBmaMm 06opoTa, OHO MPUHSAIO BCE Mepbl ANA
Hagsiexxalwero ncrnoaHeHnsa obasatenscrBa.

B ropnanveckom Hayke AUCKYCCUOHHbBIM SIBJISI€TCA BOMPOC O chepe [eNCTBUA YKA3aHHOW
npaBoBOM HOPMbI. Bonpoc o0 ToM, pacnpocTpaHseT i OHa CBOe AeNCTBUEe TOJIbKO Ha
AOroBOPHYO OTBETCTBEHHOCTb WIW MOANEXUT NPUMEHEHUNIO NPU YCTaHOBIEHNN
OENNKTHON OTBETCTBEHHOCTU, MMeeT BOoNbLLION NpakTU4YeCckmnn nHtepec. CTpyKTYpHO CT.
401 'K PO nomeuleHa 3akoHogaTenem B rnasy 25 «OTBETCTBEHHOCTb 3@ HapyLleHue
oba3aTenbCTB»[64], B KOTOPOW naeT pedb 06 yXKe cywecTByowmnx oba3aTenbcTeax.
HdaHHoe 06CTOoATEeNLCTBO BbI3blBAET Y pPAa aBTOPOB COMHEHNA OTHOCUTESIbHO TOrO,
cnepyeT v NnpuMeHaTb CT. 401 TK PO K gennkTHbIM 06a3aTenbCTBaM, KOTOPbIE MO
CBOEW Npupoae BO3HUKAT TOJIbKO B MOMEHT MNpUYnHeHUs Bpea, a 40 3TOro He
CYLLECTBYIOT. YC/IOBMA XKe OTBETCTBEHHOCTU U3 NPUYNHEHUA Bpeda coaep>XaTCs B
crneynanbHon HopMe - cT. 1064 TK PD[65], KOTOpas, 0AHAKO, HE COOAEPXUT onpeaeneHns
BUHbI MPUMEHUTENLHO K AEJIMKTHOW OTBETCTBEHHOCTU N B TO XXE& BPEMS HE OTCbIJIaeT K
n. 1 ct. 401 'K P®. B cBA3U C N3/10)KEHHbIM, OTAEJIbHble aBTOPbl BbICKAa3bIBAOT
rnpensioXXeHune o ToM, 4TO MOCKOJIbKY B 3aKOHOL4aTe/IbCTBE OTCYTCTBYET NMOHATUE BUHbI
nPUYNHUTENa Bpena, To Npu NpuUBJIEYEHUN ero K OTBETCTBEHHOCTU cledyeT Mo
aHanormm npumeHaTb N. 1 cT. 401 'K PO[66].

MNonaraem, 4yton. 1 cT. 401 FK P® kKak obLwaa HopMa nognexuT NMpsiMoMy rMpuMeHeHUo K
OEe/IMKTHBLIM NPABOOTHOLLEHUAM, B CUJTy TOro, 4TO NMpUYNHEHne Bpena Hapsaay C
[0roBOpPOM fIBJIA€TCA OAHUM N3 OCHOBaHN BO3SHUKHOBEHUSA rpak4aHCKO-NpPaBoBbIX
obs3aTenbLCTB. PasrpaHnyeHne CyLwHOCTN BUHbI B 3aBUCMMOCTM OT OCHOBAHUSA
OTBETCTBEHHOCTMU (HapyLleHne A0roBopa, AeJINKT) UIN N0 KaKUM-JINBO UHBIM KPUTEPUSAM
HeNb35 C4NTaTb OOOCHOBAHHbLIM.



PackpbliBas CyLWHOCTb BUHbI Yepe3 NoHSATUE HEBUMHOBHOCTW, 3aKOHO4aTelb He faeT
npsMon geuHULNN OAaHHOMY MNOHATUIO, MOCKOJIbKY NpuBegeHHas Bbille HopMa n. 1 CT.
401 TK PO cogep>XUT N1b KOCBEHHOE (OTpuuaTeNbHoOEe) onpeneneHne BUHbI B
rpa>k4aHCKOM rpase, OCHOBbIBAsACb HA KOTOPOM MOXXHO caenaTb BbIBOL O TOM, 4TO NNL0
MPU3HaeTCq BUHOBHbLIM, €C/IN NMPUN TON CTerneHn 3aboTANBOCTN N OCMOTPUTENIBHOCTH,
Kakas oT Hero TpeboBanacb No xapakTepy obsAa3aTenbCcTBa N yCcs0BMAM 060poTa, OHO He
MPUHSAN0 BCE Mepbl A1 Haa/ie)xalero ncnoaHeHnsa obasatenbcTaa.

[laHHOe onpefnenexHne, No CyTn, He PacKpbIBAEeT MOHATUS BUHbI, @ JINLLb COOEPXXUT
yKa3aHune Ha NpoTUBONPaBHOE NOBeAeHNe Kak OCHOBAaHME rpakJjaHCKO- MpPaBoOBOM
OTBETCTBEHHOCTM, T.€. AAET ONnUcaHne o6 bEKTUBHOMN CTOPOHE rPakKaaHCKOro
npaBoHapyLUeHWs, co3aaBas NoYsy A1 HayYHOW NMONEMUKKN B MOHUMAHUN BUHbI Cpean
COBPEMEHHbIX LIUBUINCTOB.

HeooHO3Ha4YHOE NOHMMaHME BUHbI KaK OCHOBAHNS OTBETCTBEHHOCTMU B NrPakK4aHCKOM
npaBe 1 ee CyWHOCTN NopoXXaAaeT MHOroobpasme NnogxoanoB, Cpean KOTOPbIX MOXXHO
BblOE/INTb OBE OCHOBHbIE KOHLUEMLWN BUHbI: CyBbeKTUBUCTCKas (Ncnuxonornyeckas) u
obbekTmBUCTCKana (nosegeH4yeckasa). CTOPOHHUKN «NOBEeOEHYECKON» KOHLUEeNummn
onpenensT BUHY Yyepe3 06bekTuBHbIE NpU3Hakn. OHM NonaratT, 4TO BUHA
3aKJ1l04aeTCsa B HEMPUHATUN HapyLlnTesneMm Mep no npenoTepalleHnio HebaronpuaTHbIX
rnocneacTesun AoencTenin[e67].

Tak, E.A. CyxaHoB yTBep>XX[aeT, 4TO BMHA B rpa)kgaHCKOM npaBe f0JIKHa
pacCMaTpUBaTbCA «HE KaK CybbeKTMBHOE, MCUXNYECKOEe OTHOLWEHME NinLa K CBOEMY
noBedeHNI0, @ KakK HENMPUHATNE UM 0O BbEKTUBHO BO3MOXKHbIX Mep MO YCTPAHEHUIO NN
HeOoMyLWeHNIO OTpULaTeNbHbIX Pe3yibTaTOB CBOUX AENCTBUN, ONKTYEMbIX
06CcTOATENLCTBAMM KOHKPETHON CUTyauumn». OH NUWET: «...BMHa NepeBoaAnTCSA 13
obnacTn TpyOoHO AOKa3yeMbliX CYyObEKTUBHbBIX MCUXNYECKUX OLLYLLLEHNN KOHKPETHOr O
yenoBeka B 061aCTb 06 bEKTUBHO BO3MOXXHOIO NOBEAEHNSA YHAaCTHUKOB UMYLLLECTBEHHbIX
OTHOLUEHWN, rae ux peasibHoe noBefeHne ConocTaBNsaeTCa C onpenesieHHbIM
MacwTaboM foKHOro nosegeHmns». MNMpmn 3ToM NnoBegeHUe KOHKPETHOro nua A0/KHO
COMNOCTaBAATbLCA C peasibHbiIMK 06CTOATENLCTBAMU Aefa, B TOM YMUC/Ie C XapaKTepoMm
nexawmx Ha HeMm oba3aHHOCTeN 1 ycnoBuaMmn obopoTa, N C BbITEKAOLWMMN N3 HUX
TpeboBaHMAMU 3a6OTAMBOCTU N OCMOTPUTESNIBHOCTN, KOTOPbLIE O0JI)KEH MPOSABASATb
pa3yMHbIN U 006pOCOBECTHbLIN Y4acTHUK o6opoTal68].

MoBeneHYeCKYyo KOHUENUMIO akTUBHO oTCcTamBaeT B.B. ButpsHckun. Mo ero MHeHuto,
rnosiBJIEHNE KOHLEeNUUY BUHbI KaK NMCUXNYECKOro OTHOLLUEHNA NpaBoOHapyLUNTENs K
CBOEMY NoBeAEeHUIO N ero BpeaHbIM NnocneacTBusaM ABUIOChH CeACcTBUEM



KNCKYCCTBEHHOI0 NPUBHECEHNS B LUBUJIINCTUKY HYY)KAbIX €/ NOJIOXKEHUA U METOO0B
nccnenoBaHUA rpakgaHCKo-NpaBoBbIX NpobaemM n3 apyrux Hayk n obnacrenm nosHaHUA».
Mpodeccop ocyXaaeT «MHEPLUMNOHHOE OBUXXEHME rpa>KAaHCKO- NMPaBOBOW OOKTPUHBI MO
TYNMUKOBOMY NYTW, HAMEYEHHOMY B COBETCKUI Nepmnoa, Koraa umsmancTunke 6oiao
HaBs3aHO NOHATUE BUHbI, «F'YCTO 3aMellaHHOe» Ha Yy>XXAbIX €/ Yro/MI0BHO - MPaBOBbIX
3NeMeHTax»[69].

AHanorun4dHoun no3unumm npnaepxmnsaetca C.A. NapackesoBa. OHa yTBep>XgaeT, 4To BUHa
B rpa>k4aHCKOM rnpasBe MMeeT CBOK APKO BblpaXKeHHY creunduky, no3Tomy
00bsACHEHME NpaBOHapPYLUEHNS B YTOJIOBHOM N FPa)K4aHCKOM rnpaBe He MoXXeT
NOKOUTLCA Ha eANHON TeopeTn4eckon 06 bACHUTENbHOW MOAES TN N UCXOANTb N3 e AUHbIX
MeTofonormdyeckmx yctaHosok. C.A. lNMapackeBoBa nuweT: «bnarogapsa TpaHCASALNOHHON
PYHKLMK, OCYLLLECTBISAEMON TeopeTUYECKUMUN 00 BACHUTESIbHBIMN MOLEsIAMN,
npon3oLllen NepeHoC 3HaHUN, KOHLEeNnTyaslbHbIX CXEM N MeTO40J10rn4eckux hopm 13
YyroJIOBHOIO rnpasa, KOTOpoe B AAaHHOM CJly4ae BbICTYMUJI0 B Ka4YeCTBe «MaTePUHCKON»
npeamMeTHon obnacTun, B rpakAaHCKoe nNpaBo KOTOpPoe B AAaHHOM CJly4ae BbICTYMUJIO B
KayecTBe «go4vyepHen» npeamMmeTHom obnactn. OgHako npeagMeTHble obnacTu
rpa>k4aHCKOro npasa 1 yroJioBHOro rpasa He COBMafaloT M He MOryT paccMaTpuBaTbCA
KaK «MaTepUHCKaa» U «004epHSASA», MO3TOMY YroJIOBHO-MpaBoBas TeopeTnyeckas
0b6bsACHMTENIbHAas Mo4e b NpaBoHapyLUeHNs HeNpUroaHa ansa obbacHeHUs
rpa>4aHCKoOro rnpaBoHapyLeHna»[70].

CTOpPOHHMKOM MNoBeAEeHYEeCKON KOHUENuUnn anaeTcs Takxe J1. YHaHTypus, KOTOpPbIN
rnonaraeT, 4TO rpa>kAaHCKoe 3aKOHOo4AaTeIbCTBO OTKa3asioCb OT TPaANLNOHHOIO N4
YrOJI0BHO-NPaBOBON cdepbl Noaxona K MOHUMaHUIO BUHbI KaK MCUXNYECKOro OTHOLLEHUS
NnUa K CBOEMY NOBEAEHMNIO U ero nocneactTemamM[71]. O6bEKTUBUCTCKYIO KOHLEMLUIO
nonnep>xmuneaet n B.B. NapamMnTa, KOTOPbIN OTMeYaeT, 4TO B onpenesieHnn noHATUA
BUHbI, cogepxxalwemcsa B NK PO, Hawen oTpa>keHne 06 beKTUBHbLIN NOAX0A[72].

H.B. Ko3noBa obpallaeT BHMMaHME Ha TO, 4TO «yCTaHOB/IEHNE B KayecTBe
o6s13aTeNbHOro 3/1IeMeHTa CoCTaBa rpakAaHCKoro NpaBoOHapyLeHNs NPUHLKNAa BUHbI, B
TOM 4yucae B opMe yMbIC/la 1 HEOCTOPOXXHOCTU B X NMOBEAEHYECKON TPAaKTOBKE, MOXET
MCNOJIb30BaTbCS B IIOOLIX CUTyauMsAaX U NPUrogHO 4S5 BCEX YHACTHUKOB rpaXKAaHCKUX
OTHOLLUEHWN, B TOM YUCAe ONS Iopnanyeckmx amy n nybam4yHo- npaBoBbiXx 06pa3oBaHUn»
[73].

B nocnenHmne roabl yKazaHHasa no3vums rnosy4vyunia WMpoKoe pacnpocTpaHeHue, ogHaKo
ee Hesb34 Ha3BaTb 0bLenpmn3HaHHON, MOCKOJIbKY B lOpUANYeCcKon nuTtepaType
N3/10)KEHHbIN BbllLe NOAXO0A YacTo noaBepraeTcs cnpaBenMBon KpUTUKe.



3acnyxuBaeT BHUMaHUA no3munsa T.B. LLlenenb, koTopasa 060CHOBaHHO NosaraeT, YTo
rnosefeH4Yeckas TPaKTOBKa BMHbI BeOeT K Pa3MbIiBaHUIO FrpaHULbl Mexay
NPoOTMBOMNPaBHLIM NoBegeHneM N BUHon. CornacmMcs ¢ MHEHMEM aBToOpa O TOM, YTO,
HEeCMOTPS Ha TECHYIO CBA3b TAaKNX 3JIEMEHTOB MPa)KAaHCKOro npaBoHapyLleHns Kak
BVWHa U MPOTMBOMpPaBHOE NoBeAeHne, OHU He OO0J/DKHbI OTOXKAECTBAATLCA. BuHa
XapaKTepusyeT BHyTPEeHHee Ncnxmyeckoe OTHOLLEeHMEe NpaBoHapywmnTens K
COBepLUeHHOMY AesfAHUI0, @ NPOTUBOMNPaBHOE AesAHMe N ero NocNeanCcTBUS - BbIPAXKEHHbIN
BOBHE OObEKTUBHbIN pe3yfibTaT TaKOro OTHOLEHUA[74].

Mo MHEHWNIO CTOPOHHUKOB NOBEAEHYECKON Teopumn, 06 bEKTMBHbLIN MOAX0L NPOAVNKTOBAH
CaMUM 3aKoHoAaTenemMm n n3HavyasbHo 3anoxeH B n. 1 ¢cT. 401 NK PO, roe BuHa
MOHMMAETCHA KaK HENPUHATUE BCEX Mep A1 Hagfiexxallero ncrnosiHeHnsa obasatenbCcTBa.
YKa3aHHasa No3nuns Bbi3biBaeT pAg Bo3pa>KeHUn, 06yCnoBNEHHbIX, MpeXae BCero Tem,
yTo N. 1 cT. 401 N'K P® He paeT NpAMOro onpenesieHns BUHbI, B yKa3aHHON HOpMe peYb
naeT o0 NPU3HaAHUN Oe/INKBEHTa HEBUHOBHLIM, T.€. 0 HEKOM UTOrOBOM pe3ysibTaTe
ornpenesneHHoOro nuccnenoBaTenNbCKoOro npoueccal7s].

BmecTe ¢ TeM, onncbiBas 06 bEKTUBHYIO CTOPOHY MPakAaHCKOro npasoHapyLweHus, n. 1
CT. 401 T'K P® He oTpakaeT CYyLWHOCTU OaHHOIr0 NOHATUSA, @ MO3TOMY, KaK yKa3blBaeT
C.A. KoHoBanoB, faHHaa NnpaBoBas HOpMa He foJ1>KHa 6bITb OPUEHTUPOM A1 MOUCKa
JsleranbHOro onpenesieHNsa BUHbI, a onpefesieHne NOHATUA BUHbI B TPaXX4aHCKOM npaBe
cnepyeT UCKaTb B TEOPUU UIN MPaKTUKeE[76].

Kpome Toro, fierasibHaa geduHUUNA BUHbI HE NULLeHa n Cy6'beKTI/IBHOI7I cocTaBasOLWEN.
Henb3q He OTMEeTUTb, 4TO 3ab0TIMBOCTL U OCMOTPUNTEJIbHOCTb ABJIAIOTCA
ncnMxoJsiorn4eCKnMm KatTeropmammn.

dopmMasibHOe crieaoBaHne 06 bEKTUBHOMY Moaxony Hem3be)>KHO MPMBOAUT K HapPYLUEHUIO
NMPUHUWMA CUCTEMHOCTM NPUN TOJIKOBAHNUM HOPM MNpaBa, MOCKOJbKY AaHHbIM NOAX04d He
NMPUHUMAaET BO BHMMaHME 3aKOHO4ATesIbHO YCTAaHOBJIEHHbIE C/lyYan, Korga HacTyrnjaeHune
rpPa>kAaHCKO-NMPaBOBOMN OTBETCTBEHHOCTN MOCTAB/IEHO B 3aBMCUMOCTb OT NCUXMNYECKOr0
OTHOLWEHNA NPUYNHUTENS Bpeda (HanpuMmep, npmuBiae4YeHmne K OTBETCTBEHHOCTH
HeneecnoCobHbIX UL 1 NN, HEe CNOCOBHLIX MOHUMaTb 3HAYEHNUSA CBOUX AENCTBUN NN
PYKOBOOUTb UMW).

Bbi3biBa€T COMHEHUNA TOYKA 3PEHNSA CTOPOHHUKOB 06BEKTMBUCTCKOIrO Moaxona Ha camo
MOHATUE BMHbI B FPa>XJaHCKOM rpaBe, OT/INYHOE, N0 UX MHEHUID, OT OPYrnx oTpacnen
npasa. Takas TOYKa 3peHUs He COOTBETCTBYET 00w enpru3HaAHHBLIM NPUHLMMAM,
pa3paboTaHHbIM 06LLEN Teopuen nNpaBa. Kak BepHO yka3biBas .K. MaTBeeB, «obuiee



MOHATME BUHbI KaK CYyObeKTUBHOIMO OCHOBAHWUS FPa>kAaHCKOW, YrOJIOBHOW U UHOM
OTBETCTBEHHOCTM MO COBETCKOMY MpaBy Npu 6/m>xanwem pacCMOTPEHNN OKa3biBaeTCsA
enounHbIM»[77].

M.B. N'opeHbepr oTMevan: «B CyObeKTUBHbIX YCNOBUAX OTBETCTBEHHOCTU Fpa)K4aHCKON U
YrOJIOBHOMN He MOXXeT BblTb HMKaKOoro pasnnyma. B camom gene, nencreyeT M UHOUBUA
B C(bepe OTHOLWEHNN YaCTHO-rpaK4aHCKUX Uan B cpepe oTHoLweHUn NnybanyHo-
NMpaBoOBbIX, B TOM N APYroM CJly4ae rocyfapcTBo JINb TOrAa CBsA3biBaeT C ero
AEeNCcTBNAMU NpaBoBble MOCNeACTBUSA, Korga oH obnajaeT Co3HaTEIbHOK BONE»[78].

CTOPOHHUKOM €ANHOIro NMOHNUMAHUSA BUHbI B FPaXKAaHCKOM M YrOJIOBHOM MpaBe TaKXe
BbicTynaeT W.C. IBaHOB, KOTOPbIN MPUXOANT K BbIBOAY, YTO MPUHLMM BUHOBHOM
OTBETCTBEHHOCTU (OTBETCTBEHHOCTU 3@ BUHY) ABJISETCSA YHUBEPCAbHbIM A5
OoTe4yeCTBEHHOro npasa, A1 BCex ero oTpacnen[79].

Ipyrnm cyuwecTBeHHbIM HE4OCTAaTKOM NOBEAEHYECKON KOHLEMLUMN BUHbI SIBNSETCA TO,
4YTO «CaM BOMPOC O MOHATUM BUHbI NOAMEHSETCA BONPOCOM 0 npobneme eé
YCTaHOBJIEHUS, YTO C HEN36EXKHOCTLIO MPUBOAUT K CMELLEHUIO MOHATUN «BUHa» U
«MPOTMBOMNPABHOCTb>», MOCKOJIbKY OJ151 [OKA3blBaHNSA HaJIMYNS BMHbI MPaBOHapPYLINTENS
HeobXxo4MMO NNLWb YCTAaHOBJIEHUS HOPM MNpaBa, TPeboBaHNSA KOTOPbIX BbIIN HapyLLEHbI»
[80].

Taknm obpa3om, NnoBegeHYeckas KOHLUEMNUNS BUHbI HeCeT B cebe psifi KOPEHHbIX
MPOTUBOPEYUI, @ MO3TOMY Mbl COrJlaCMMCsi C TEMU UCCe0oBaTENAMU, KOTOPbIE He
HaXxoaAT NPUHLUMUMNANBHBIX OCHOBAHWNI 0TKA3aTbCsA OT CYObEKTUBUCTCKOro Noaxona K
MOHATUIO BUHbI KaK MCUXNYECKOMY OTHOLLEHWUIO NPAaBOHAPYLLUNTENS K CBOEMY AESAHUIO U
€ero nocnencTBuUAM.

CTOPOHHMKKM NCUXONOrMYeCKOro noaxona TPaaAnLUMOHHO ONPenenstoT BUHY KakK
«Bblpa>keHHoe B (hopMe yMbICJ1a UM HEOCTOPOXKHOCTU NMCUXNYECKOE OTHOLLEHME Nnua K
COBEpPLUAEMOMY UM MPOTUBOMPABHOMY MOCTYMNKY N BO3MOXHbIM €ro pesysbTaTaMm, B
KOTOPOM BOMMJIOLLAETCA €ro oTpmuaTebHOEe OTHOLWEHNE K YLLIEMIAEMbIM
npaBoHapyLUEHUEM NNYHBIM NN 0OLLECTBEHHBLIM NHTEpecam»[81].

T.N. UnnapnoHoBa nogaep>xXmBaeT no3numnio CTOPOHHMKOB NCUXOJI0MMYECKON KOHLEMUUK
BUHbI, MPW 3TOM YKa3bIBaeT, YTO «B KaTEropuun BMUHbI OTPaXKaeTCA aKTUBHbIN
NMCUXUYECKMI Npouecc nepexona akTUBHbIX MCUXNYECKNX YCTAHOBOK U OpUEeHTauunmn
JIMUa B KOHKPETHOoEe NMpoTMBONpaBHOE AENCTBUE», MOITOMY «MNPUN BCKPbITUN CYLLHOCTHOIO
MCUXOJIOMMYECKOro Coaep>XaHNs BUHbI HE0O6X0ANUM CTPYKTYPHbIN aHaNn3 pakKTU4eCcKoro
cofep>XaHns BOSIN Nnua, COBEPLUMBLLErO aHTUCOUMAIbHBLIA MOCTYMNOK, B CPaBHEHUN C €ro



Cy6BbEKTUBHBIMN BO3MOXHOCTSMM B KOHKpeTHON obcTaHoBKe BbibOpa BapmnaHTa
nosegeHmna»[821.

YyuTtbiBas 370, T.. UnnapuoHoBa npegfiaraeT BUHY B FPak[aHCKOM MnpaBe onpenensaTb
KaK «MNCUXNYECKN (BONIEBOI) NPOLIECC Nepexoaa CoLnanibHO OTPULLATENbHBIX YCTAaHOBOK
B KOHKPETHOE NPOTUBONPaBHOE AeAHNE, XapaKTEPU3YIOLWMNNCS onpenesieHHON CTEeNEeHbIO
BO3MOXXHOCTW NMPeaBUIEHNS 1 0CO3HAHMSA 0bLLeCTBEHHON BpeaHOCTU n3bnpaemMoro
BapuaHTa NoOBeAEeHNS N ero BEPOSATHbIX Pe3ybTaTOB».

O.C. Nohhe nogyepkmBan, 4To «bnarogaps BuHe, NpaBoHapyLUEHNE CTAaHOBUTCS YXKe He
MPOCTO 06BbEKTUBHO HEMPaBOMEPHbIM DAaKTOM, HO U BbipaxkaeT B cebe onpenesneHHoe
oTpuuaTeslbHOe OTHOLIEHME NpaBoOHaApPYyLWUTENSa K MHTepecaM COLUMaINCTUYeCKOoro
obwiecTBa nan oTAENbLHONO COBETCKOro rpakgaHnHa. B 3ToM MMeHHO 1 3aks4aeTcs
counanbHOe coep)XaHre BUHbI KaK YCJI0BUSA OTBETCTBEHHOCTM MO COBETCKOMY MpaBy»
[83].

O.A. JINNNHCKUIA B MOHOIrpadnm, NOCBALWEHHON NpobnemMam opuanveckon
OTBETCTBEHHOCTU, OTMeYa: «BMHa He HOCUT HEKK TMNOTEeTUYECKNIN XapaKTep; OHa
CywlecTBYeT B BMAE OTHOLUEHUS YenoBeKa, NpnUYeM akKTUBHOIO, B BUAE TOro, 4To 6bi10
nepepaboTaHO CO3HAHMEM YesI0BEKA U YTO HALLJI0O OTParKeHMe B ero 06 bekKTUBHOM
0eAaTesIbHOCTWU... OTBETCTBEHHOCTb pacCynTaHa Ha BO34eNCTBME B OTHOLWEHNN CyDbeKkTa,
obnapatouiero cnocobHOCTLIO 0CO3HaBaTb CBOM OENCTBUA U PYKOBOOUTb UMU..». Mbl
CorjlacmMMmcs € aBTOPOM B TOM, 4YTO «4yepe3 3ab0T/INBOCTb N OCMOTPUTENBLHOCTb
NPoOsIBNSAETCA NCUXNYECKOEe OTHOWEeHne cybbekTa»[84].

Mpn NCNoab30BaHUN NMCUXOIOrNYECKOW KOHLENUUN BUHBbI BO3HMKaET npobnema
onpeneneHns BMHbI OPUANYECKOro Nnua, Tak Kak NpencTaBaseTcsa C/I0XKHbIM
YCTaHOBUTb 3aBUCUMOCTb OTBETCTBEHHOCTU IOPNANYECKOrO INLLa OT NCUXNYECKUX
nepe>xmnBaHun.

B Teopuun rpa>xgaHCKoOro npasa CyLeCTBYIOT pa3/indyHble MHEHWSA, Kacatlowmecs BUHDbI
topunandeckoro nmua. Tak, I'. K. MaTBeeB noa BUHOWN IOPUANYECKOro anua NoHMMar
«BUHOBHOCTb JINL, €ro COCTaBAALWMNX, a TakK>Ke JINL, OpraHn3yrLuimnx ero
neaTeNbHOCTb»[85].

O. C. Nothdhe nonaran, 4To BMHA IOPUANYECKOrO SinLa MOXKET BblPa3nTbCA B BUHOBHbIX
DEencTBMAX ero paboTHMKaA, COBEPLUEHHbIX B CBA3M C TPYAOBbIMN QYHKLNSAMUN, @ TaKXKe
OHa MOXXeT BbITb paccpenoTo4YeHa MeXXay pa3/IMYHbIMN NogpasaeneHnaMm
IOPUANYECKOro nua, Korga BuMHa KOHKpeTHoro paboTHukKa nckawdaetcs. MNpu 3ToM, nNo
ybexxaeHuto npodeccopa, Npun BCeX YC/I0BMUAX BMHA IOPNONYECKOr0 Sinya - 3TO BUHA HEe



MHOUBUOA, a KoJIJIeKTnBa[86].

Mo MHeHuto ®.J1. PabnuHOBKNY, BMHA IOPUONYECKOrO NNLA ABNAETCH MCUXNYECKNM
OTHOLWEeHMeM ero paboTHMKOB, POPMUPYIOLLNX €r0 BOJIO, K COBEPLLUAEMbIM UMK
MPOTUBOMpPABHbLIM MOCTYMNKaM N UX BpeOHbIM nocnencTtenaMm. @akT Hannymsa BUHbI
KOHKPEeTHOro paboTHUKa nam AOJSIXKHOCTHOIO nua ABNaeTCsa 0OGHUM U3 0B6CToATEeNbCTB,
CBNOETeNIbCTBYOLWMNX O BUHE IOPpUONYeCcKoro anuals7l.

YKa3aHHyo no3numnio pasgenseT Takxe B. . 'pubaHoB, KOTOpbIN NpennaraeT noa
BUHOW IOPUANYECKOro nua NoHMMaTb BUHOBHOE noBefeHne paboTHUKa opraHusaunm
MPU UCNOJIHEHUN UM CBOUX CNYXebHbIX 0bs3aHHOCTEen[88].

T.. UnnaprvoHoBa nonaraeT, 4To BUHa paboTHMKaA sBAsSieTCS POPMON CyLLEeCTBOBaHUS
BUHbI LOPUANYECKOro NMLA, KOTOPas He MOXXEeT ObITb CBeJleHa K BUHE rpakaaHuHa,
JNeNCTBYIOLLLEr0 B CBOMX MHTEpEecax, MOCKObKY A5 IOPUANYECKOro NnLa U rpakaaHuHa
rPaHNLbl AOJKHOIO pasnunyHbl. OTN4YME 3aKJI04YaeTCa TakXKe B TOM, YTO BUHA
PaboTHMKOB CKNabIBaeTCsA NOJA BAMSHUEM cneundrnieckmux hakTopoB, TakUX Kak
MOPaJibHbINA KIMMAT U NCUXONOrMYECKOe HaCTPOEeHME KONIeKTMBA[89].

Cornacumcsa ¢ 6. C. AHTUMOHOBbLIM, MO MHEHUIO KOTOPOro «BMHa IOPUANYECKOro inua He
MOXXeT BbITb NpPaBUbLHO MOHATA, eC/IN ee NpeacTaBnaAaTbh cebe TONIbKO Kak BUHY
oTAeNbHOro paboTHMKa rocygapCcTBEHHOM OpraHmn3aunm nnm 4yneHa nmbo paboTHMKa
KoornepaTUBHOW opraHm3aumn. He nony4nTca npaBuJibHOMO NpeacTaB/ieHnsa O BUHE
IOPUANYECKOro Inla 1N B TOM C/ly4ae, ecn Mbl byaemM oToXAEeCTBAATbL ee C U3BECTHOM
CYMMOW, NoJlyHaeMoWn OT CJIOXKEHUS BUHOBHbIX MOBEAEHUNIN HECKOJIbKUX NN faXKe BCeX
paboOTHMKOB IOpPUANYECKOro nmua»[90].

0. A. NaweHueB n B. B. NapamnTa, KpUTNKYAa LMBUINCTOB, KOTOPbIE CBOOAT BUHY
IOPNONYECKOro /inta K BUHe ero oTAesibHbIX AOJDKHOCTHbLIX NINL, YKa3blBatoT, YTO
HeobxooMMOCTb yCTaHaBANBaTb BUHY KOHKPETHbIX PaboTHUKOB IOpPUANYECKOro Nnua
OTCYTCTBYET, TaK Kak Bcerga caefgyet UucxognTb U3 LLEeNIOCTHOCTU AeATEeNbHOCTU BUHbI
topuanyeckoro nuua9il.

Mo MHeHMIO B.B. YepenaxunHa, HeBepHO OTOXXOECTBAATbL opuanveckoe nmuo C ero
TPYLOBbIM KOJIJIEKTUBOM, AMpekTopoM. OH nogyepkmsasl, 4TO BOJIS OPUANYECKOrO nua
€CTb UMEHHO ero BOJIS, N BUHA IOPNANYECKOro SinLa eCTb ero BUHa Kak cybbekTa npaBa
[92].

Mpuaoep>xmnBasch MCUXONIOrNMYECKON KOHUEMUUU BUHbI, OTMETUM cneaywllee.
JencrenTenbHO, MOXKHO O4€Hb YCJ1IOBHO NroBOPUTb 06 obnagaHnm ropnanvyecknmm



NLLAMN CBONCTBAMU NCUXMKN, XapaKTepPHbIMU ans nHansmayyma. O4eBmaHo, 4To
0CO3HaHMe 1 BOJISt - CBOMCTBA, NPUCYLLNE UMEHHO YesIOBEKY (peasibHOMY CyObekTy
NpPaBOOTHOLLEHM). Mexay TeM, Aonyckas caMy BO3MOXXHOCTb CyLLECTBOBaHUSA
IOPUANYECKUX NN, HaOeNeHne X rnpaBo- U 4eecnocobHOCTbIO, Mbl TEM CaMbIM
NPU3HAEM Hanyme HeKOM BOIM U CO3HAHUSA Y NCKYCCTBEHHbIX CyOBbEKTOB
NMPaBOOTHOLLUEHWI. DTO - lopuanYeckas MUKLnS.

BvHa paboTHMKOB, YyNOJHOMOYEHHbLIX JINL, N OPraHOB yrpaBJe€HNA IOpUANYECKOro amua
cBMaeTeNbCTBYEeT O HaJIMYNUN BUHbI CAMOro IpUan4ecKoro avua. Kak npaswusio, u rnpu
OEeNNKTE 1 NMPn HapyLLEeHUN fOroBOPHbIX 0683aTeNbCTB MMeeT MeCTO BMHa OpraHoB
ynpaBseHus, KOTopas MOXXET NMPOosABAATLCA B HEHaA/IeXXallen opraHm3aumnm
0eAaTesnbHOCTU AN OTCYTCTBUU A0J/HKHOI0 KOHTPOoAs. OpraH ynpasseHusa 4acTo
onpenenseT BOJIO IOPULANYECKOrO LA Ha coBepLlleHne Kakux-nnbo oencTtenm, ot
opraHa ynpasJlieHNUs BO MHOIOM 3aBUCUT HaACTynJeHne onpenenieHHbIX nocnencTeui.
Mo3TOMY MOXXHO cAeflaTb BbIBOL O TOM, HTO HOCUTEJSIEM BOJIN HOPUANYECKOrO nua,
npexae BCero, ABASAETCS OpraH ero ynpassaeHus. lNpn 3TOM Mbl HE OTOXXOECTBASIEM BUHY
paboTHMKOB, YNOJIHOMOYEHHbIX JINL, OPraHOB YNpaB/eHNs U BUHY IOPpUANYECKOro auua.

B nocnegHmne rogbl HEKOTOPOE pacnpoCTpaHeHME NMoayyYna Tak Ha3blBaeMbli
«CMEeLUaHHbIN» MoAXon K NMOHSATUIO BUHbI, KOTOPbIN 06beanHsieT B cebe 6a3oBbie
MPUHUMMNbI KaK NoBegeHYeCKOW, TaK U NCUX0J10rn4eckon KoHuenunmn. Ero CTOpoHHUKN
rnosiaratoT, YTO B OAHUX CyYaax MPUMEHEHUIO NoNeXNT NCUXosIornyeckasa Teopus (B
OTHOLUEHUN K PU3NYECKUM NnLaM), a B APYrux - nosegeH4Yeckas (B OTHOWEHNM
topuanyeckux nuy). MHeIMn cnoBamMmm, CTOPOHHUKM OAaHHOW KOHUEeNUMn NCXoaaT 13
pa3HbIX KpUTEPUEB YCTAHOBNIEHNS BMHbI Pa3INYHbIX OEJIMKBEHTOB, YTO, MO HalleMy
MHEHWI0, NOeT Bpa3pes C OCHOBOMOAralnwmMMy NnpuHUMNamMmn rpax4aHCckoro npaea, 1 B
rnepByto o4depenb NPOTUBOPEYNUT MPUHLNMY PaBEHCTBA YYaCTHUKOB rpa>kgaHCKUX
MPaBoOOTHOLLUEHUN.

B coBpeMeHHOW inTepaType BCTPEYAlOTCA AO0BOJIbHO OpPUrMHasibHble onpenesieHns
MOHATUSA BUHbI. Tak, B.B. Mpy3nes nog BUHOW B rpa)kAaHCKOM rnpase rnoHuMmaeT
3aBUCALLYIO OT /inua NPUYnHY (yMmbicen, rpybyto HEOCTOPOXXHOCTb, HEOCTOPOXXHOCTL), B
CuJ1y KOTOPOM JaHHOe NMLOo OOoMYyCTUI0 BPeOOHOCHOCTb CBOEro nosefeHuns (He
BOCMO0J1b30Ba/I0Cb peasZibHON BO3MOXXHOCTbIO n3bexxaTb Taknx nocnencTeunin)[93].
CynTaeM HEKOPPEKTHLIM ONpefesiiTb KaTeropuio BUHbI Yepes NoHATUE MPUYUHbI,
NMOCKOJIbKY OHO He OTpa)kaeT NpaBoBON CYLHOCTU BUHOBHOIO noBefeHus cybbekTa, a
CaMo NOHATUE «NPUYNHa» BbIXOAUT 3a Npenesbl NPaBoOBOW MIOCKOCTH.



Tak, ToNKoBbIN cnoBapb [1.H. YwakoBa onpenenseT NpUYnNHY Kak «siBJieHune,
06CcTOATENLCTBO, CNyXKallee OCHOBaHMEM Yero-Hnbyab nnm obycnosnmeatouiee
nosiBNeHne apyroro asneHna».[94] Cama no cebe npuymHa NpoTUBONPABHOIO NoBeaeHns
MOXXeT U He MMeTb NPaBOBOIro 3Ha4YeHus, a NOTOMY CYHNTaeM HEBO3SMOXXHbIM CTaBUTb B
3aBUCUMOCTb HaCTYyrJieHne rpakiaHCKo-NpaBoBOM OTBETCTBEHHOCTU OT SIBJIEHUN,
obycnasnmealoLnX NPOTUBOMPaBHOE NOBeAeHMe NpaBoHapyLwmnTens.

Bo3pa)keHunA Bbi3bIBaeT Tak>XXe onpepeneHue BuHbl, gaHHoe A.A. HykpeesbiM. 1o ero
MHEHWIO, BUHA SBASETCA OOHOM U3 (DOPM HapyLlleHus npuHumna obpocoBeCcTHOCTHU B
rpa>xgaHckoM npase. OH yKa3biBaeT: «BvHa B rpa>x4aHCKOM rnpase - 3TO
HenobpoCoOBEeCTHOCTb, NPOSABUBLLAACA B HapyLUeHU nnuom csoen 06a3aHHOCTH, Npasa
WU 3aKOHHOI0 MHTEepeca APYroro avua v BaeKyLlas NnpumMeHeHne Mep rpa>KgaHcKo-
NpaBOBON OTBETCTBEHHOCTU»[95]. [lonaraem, 4To aBTOp HEOBOCHOBAHHO OTOXAeCTBAALT
NOHATUSA BUHOBHOCTU U HeJO0BPOCOBECTHOCTU, MOCKObKY HE BCSKOe HeaobpocoBecTHoe
rnoseAeHne cienyeT cC4HUTaTb BUHOBHLIM U, C/iefoBaTesIbHO, paCCMaTPMBaTb KakK yCc/ioBue
rpa>4aHCKO-NPaBOBOM OTBETCTBEHHOCTMN.

Takum 06pa30M, bonee npaBuJibHbIM CJlieQyeT CHNUTATb Tpa,EI,I/ILI,I/IOHHbIVI noaxon K
ornpepneneHnio BMHbl Kak NCUXmM4eckKoro oTHoLueHuns cy61>eKTa K cCBoeMy OeAaAHUo n ero
nocnencTtBmnaM.

CnepyeT OTMETUTb, YTO CYOBEKTUBUCTCKUIN NOAX0D TaKXXe Hallues OTPakeHune B
noctaHoBsieHUN KoHCTUTyumoHHoro Cyna P® «[l1o goeny o npoBepke KOHCTUTYLNOHHOCTN
rnosnoXxeHusa nyHkTa 2 ctatoen 1070 MpakagaHCcKoro kogekca Poccunckonm depepaunm B
cBsA3un ¢ xxanobamum rpaxxgaH U.B. boraaHosa, A.b. 3epHoBa, C.1. KanbsaHoBa n H.B.
TpyxuHa». B n. 2 noctaHoBsieHU KOHCTUTYLUNOHHbIN Cy A yKa3a, 4TO «HaJn4yme BUHbI -
obwmin n obwenpmnsHaHHbIN NPUHLNN LOPNONYECKON OTBETCTBEHHOCTN BO BCEX OTPACAAX
rnpaBa, N BCSKOE NCKJIIDYEHNE N3 HEro A0JIKHO ObiTb Bblpa)XeHO NMPSAMO U
HeLBYCMbIC/IEHHO, T.e. 3aKpernJieHo HernocpencTBeHHo. Nicxonda ns atoro, B
rpa>kKaAaHCKOM 3aKoHOAaTeNbCTBE NPeayCcMoTpPeHbl CyObEKTNBHbLIE OCHOBAHUS
OTBETCTBEHHOCTM 3a MPUYNHEHHbIV Bpen, a A1 CQly4YaeB, Korga TakMM oCHOBaHUEM
ABNSETCA BUHA, peLleH BONnpoc o bpemMeHn ee foKa3biBaHMNA»[96].

Takum obpa3oM, BMHa nNpencTaBnseT cobor pa3HOBMAHOCTb NCUXMYECKOrO OTHOLLEHNS K
COBepLUaeMbIM NOCTYMNKaM, 1 ANA YACHEHUS ee CyLHOCTU HeobXxoanMo nMeTb
npencTaBJ/IEHNE O ee CBOMCTBAX, OT/INYNTESIbHbLIX MPU3HaKaX.

OOHMM N3 NepBbIX K nCcnegoBaHUio gaHHon TeMbl obpaTunca O.C. Nodde, KoTopbin
BblOE/INA ABa OCHOBHbIX MPU3HaKa BUHbI:



1) Oco3HaHuWe eCcTeCTBEHHOW CBA3N MeXAY COBepLUeHHbIM AencTBmeM (nnu
BO34EpP>XKAHMEM OT AENCTBUA) N HACTYNUBLIMM pe3ynbTaToM. ABTOP noJsiara, 4To «ecsn
1L, coBepllas aenctene (Mam Bo34ep>XMBasaCb OT COBEPLUEHUS onpeaeeHHOoro
0encTBuSA), He 3Ha10, HE MOIJ10 N He O0J1I>KHO Obl/I0 3HaTb, Kakas ecTecTBeHHas uenb
cobbITnm 6yneT Bbi3BaHa ero NoBeAeHMeM, OHO HE MOXXET BbiTb MPU3HAHO BUHOBHbLIM,
TaK KaK npu noaobHbIX YC/IOBUSAX HET OCHOBAHWUW CYNTaTb, 4TO B €ro AeNCTBUN NN
6e30encTBMM BbiPa3noCb OTPULATENIbHOE OTHOLWEHNE K YLWEMIEHHbLIM UM
obuwecTBEHHbIM UM INYHBIM MHTEpecam»[97].

2) Oco3HaHune obwecTBeHHOM 3HAYNMOCTN COBEPLLUEHHbLIX OENCTBUN (MK BO3AEP)KAHUS
OT OEeNCTBUWN) N HACTYMNUBLUEro pesyfbTaTa.

O.C. Nothe nrucan, 4To «amMLU0 OOJIKHO He NMPOCTO OCO3HaBaTb eCTEeCTBEHHYIO CBA3b

MeXX [y CBOMM noBefeHneM 1N Bbl3BaHHbIMU UM MOCAeACTBUSAMU, HO U MOHUMATb
obuiecTBeHHYO MPUPOAY 3TUX PAaKTOB, KakK MPOTMBOPEYaALLNX MHTEpPEeCcam
CoLMannUCTNYeCcKoro obecTsa n NOTOMY HEAOMNYCTUMbIX C TOYKU 3PEHUSA NMPUHLIMIMOB €ro
opraHmsaumun. B NpoTMBHOM Criy4ae SN0 MOXKET BbiTb MPU3HAHO NPUYMHUTENEM Bpeaa,
HO HEeT OCHOBAHWUM CYNTATb, YTO B AaHHbIX (paKTaxX Bblpa3noCb ero oTpuuaTesibHoe
OTHOLWEeHMe K obLecTBy, a, c/ieaoBaTesibHO, U HET HEOBX0AMMBLIX NMPeanoCbIIOK A4
NMPU3HaHWUA ero BUHOBHbIM».

[Mpn 3TOM nccnepoBaTesib He BKJIl0Yal B NOHATUE BUHbI OCO3HaHKMe NPOTUBOMNPAaBHOCTH,
OH noJiaraJj, 4To «4Ja4d Npm3HaHga npaBoHapywmnTend BMHOBHbIM AOCTaTO4YHO, 4TO6bI OH
OCO3HaBall I'IpOTI/IBOO6LLI,€CTBeHHbII7I XapaKTep CBOEro rnoseaeHma»,

Bonee obLWIMPHLIN MepeyvyeHb NPU3HAKOB BMHbLI NpeanaratoT [.A. MNMaweHues n B.B.
FapamMunTal[98]. K nx 4ncny oHM OTHOCAT crnepytouime:

1) Hann4dme co3HaTeNbHOro OTHOWeEHNA cybbekTa, NPy KOTOPOM afleéKBaTHO OTparKaeTcs
OKpy>XatLwasa 0eNCTBUTENIbHOCTb U ee aBfieHus. [1pn 3ToM nog CO3HaHUEM aBTOpPbI
noHMMaltoT obLlee CBOMCTBO BCEX MPOSABAEHNN NCUXNKN YelOBEKA B OTHOLUEHUN K
OKpYy>XatLen 0enCTBUTENIbHOCTH.

2) Hann4mne oCo3HaHHOrro oTHoweHusa cybbekTa, KoTopoe aBnseTcsa 6onee y3kum
MOHATMEM MO CPAaBHEHMUIO C CO3HAHMEM U NpegnosiaraeT NMoHMMaHMe 3HaYeHNS KaKUX-TO
onpeneneHHbIX eNCTBUN.

3) Bblpa>keHune onpeaesieHHbIX SMOLUNIA, YYBCTB NPAaBOHAPYLUNTENS, KOTOPblE, Kak
NpPaBWo0, MMET HEFaTUBHYIO OKPACcKy (BUHOBHbI MpaBoOHapYyLUMTESNb NPX COBEPLLUEHNN
NPOTMBOMNPABHOI0 AESHUA BblPaXKaeT OTPULLIATENbHOE OTHOLLEHME UN NpeHebpexxeHne



K YCTaHOBJIEHHbIM B obuiecTBe ob6a3aTesibHbIM NpaBuiaM NoBeaeHns).

4) HeraTtuBHOE OTHOLLUEHME NPABOHAPYLLUMTENS K MHTepecaM rocygapctea un obuwecTsa
nposienseTcs B Bbibope NpoTMBOMPABHOro BapuaHTa NnoBeaeHuns.

5) OTHoweHne obuwecTBa K NPaBOHAPYLLEHMIO N CYyDBbEKTY, ero COBEPLUMBLLEMY,
KOTOPbIM Bblpa)KaeTCs OLLeHKa HENPaBOMEPHOro NMoBeAEeHNSA CO3HATEIbHOIMO MHAUBMAA C
TOYKMN 3PEHNSA pPeasibHO CYLLECTBYIOLLMNX B KOHKPETHbIN NCTOPUYECKUIA Nepuoa n
onobpsembix 60NbLLNHCTBOM Y1eHOB obuecTBa NpaBua[99].

BbiLuenepe4yncneHHble NpuU3Hakym BUHbI NO3BONAIOT 6onee aeTanbHO YACHUTL ee
CYWHOCTb 1 pa3paboTaTb NOHATUE rPa’KAaHCKO-NPaBOBON OTBETCTBEHHOCTM, KOTOPas
no obwemMy npasuay HacTynaeT NPU HaJIMYNX BUHbI KaK O4HOIM0 U3 HEOTbEMJIEMbIX
MPU3HAKOB rpa)kgaHCKOro rnpaBoHapyLweHus. B rpa>xaaHCKoM rnpase, B OT/in4ne oT
YrOJI0OBHOIr0 NpaBa, AeNCTBYeT npe3yMnunsa BUHbI MPaBoOHapyLWNTens:
rnpaBoHapyLwmnTesib NnpeanosaraeTcs BAHOBHbIM, €CJ/IN HEe JOKaXXeT OTCYyTCTBME CBOEW
BUHbI (N. 2 cT. 401 TK P®, n. 2 cT. 1064 K P®). NoCKONbKY NpaBoOHapyLwnTesb
npennonaraeTcsd BUHOBHbIM, TO KpeauTop OO/HDKEH A0Ka3aTb Haln4yme y Hero yobITKOB U
MPUYNHHYIO CBA3b MeXAY X BO3HUKHOBEHNEM N OENCTBUAMUN OOJDKHUKA, @ AOJDKHUK
nns ocBob6OXKOEHUA OT OTBETCTBEHHOCTU AOJIKEH O0Ka3aTb, YTO UM OblIn NpeanpuHSaTHI
BCe Mepbl /19 NpeaoTBpaLleHNsa NpaBoHapyLUeHUS.

2.2 ®OpMbl BUHBbI

B oToenbHbIX C/lydasX 3akoHo4aTe b A1 BO3JIOXKEHUA OTBETCTBEHHOCTU Ha
npaBoHapyLWMTeNa ykasblBaeT Ha HEOOXOANMOCTb Ha/IMYUSA KOHKPETHON (DOPMbl BUHBbI
(n.1cT.404,n.1cT.693,cT.697,cT.901,Nn.1cCT.963,Nn.2cCT.1104, cT. 1083 TK P® 1
ap.). Mpu atom B 'K P® oTCcyTCTBYET onpenesieHne NoHATUSA (popM 1 cCTeneHn BUHbI, He
PaCKpPbITbl MPUCYLLNE UM NPU3HAKN. B HEKOTOPbLIX CUTYaLMAX BO3HUKAET HeE0bX0aNMOCTb
pPa3nnyYnNTb POPMbl BUHbI U OMPeaenTb CTEeNEeHb BUHbLI HE TOJIbKO HapyLliuTens, Ho
Tak>Xe KpeguTtopa, noTepresLllero v Apyrmx y4aCcTHUKOB MpaBooTHOLWeEHUN (CT. cT. 404,
406, 1083 TK P® n gp.).

Ona onpeneneHnst GopMbl BUHbI TPAAMLMOHHO UCMNOJb3YeTCs ABa KpUTepus:
NHTEeNNeKTyasibHoe 1 BOJIeBOe cofep)xaHune. IHTennekTyasnbHoe coaep)XaHne BUHbI
OoTpa)kaeT cnocobHOCTb ML 0CO3HaBaTb U NpPeABUAETb XapakTep, 3Ha4YeHNE ”
pe3ynbTaT KOHKPETHOro, n3bpaHHOro UM BapraHTa noeseneHns. Boneesoe cogep>xaHue
BMHbI MOApPa3yMeBaeT HEMOCPEACTBEHHO CaM BbIOOP INLLOM KOHKPETHOro BapuaHTa



noBeaeHnsi B hopMe xenaHus-HexxenaHus, gonyuieHus, 6espasnnymsa[100].

B Teopun npaBa BblAensoT ABe POPMbl BUHbI: YMbICET U HEOCTOPOXKHOCTD.
HeoCTOpPOXXHOCTb OENNTCA Ha MPOCTYIO N rpybyto[101]. 3Tn PopPMbl BUHbI Ha3bIBaAET U
MpakpgaHcknm kogekc Poccuinckonm depgepaunum (n. 1 ct. 401 TK PO, n. 4 cT. 227, n. 1 cT.
693, cT. 697, cT. 901, N.1CcT.963,Nn.2CT.1083,n. 2 cT. 1104 TK P®). Ucnonb3ys
pa3paboTKM yroslIOBHOIro NpaBa, MOXXHO AaTb CAEAYIOLLYO XapaKTEPUCTUKY
YMbIWNEHHOW hOPMbl BUHbI MPUMEHUTENILHO K FPaXXAaHCKUM MpaBOHapPYyLUEHUSAM.
YMbIcen nmeeTtcsa B AencTBusax cybbekTa Toraga, Korga amuo, CopepLumsllee
rnpaBoHapyLleHne, 0Co3HaeT NPOTUBOMPaBHOCTbL CBOEro NnoBefeHus, npeasnanTt
HacTynneHne HebnaronpuUsaTHbIX NOCNEACTBMIA CBOUX AENCTBUN, XXenaeT HaCTynaeHns
TaKNx nocsencTemni (NPSMON yMbICe) UM CO3HATENIbHO A0MYyCKaeT UX HacTynaeHmne
(KOCBEHHbIN yMbICcen)[102].

Taknm obpa3om, yMbiCen Bbipa)KaeTCs, NMpexXxae BCero, B OTHOWEHUN nnua K
coBepwaemomy nMm geaHuto. 6.C. AHTUMOHOB Npeasaran ciegyowee onpenesneHme
MOHATUSA YMbIC/A: «YMbICEN ABNAETCH CNIOXKHbIM Cy6bEKTUBHBIM COCTOSSHUEM Yel0BEKa, B
KOTOPOM MPUHUMAIOT y4acTue U UHTENNEKT, N BON, U aMoumnsa». Mpu 3ToM npodgeccop
OTMeYars, 4TO «YyNpPeyHOWN ABAAETCA UMEHHO BOJIA, KOTOpas HEpPa3pPbIBHO OpraHU4yecKun
BKJIlOYEHa B AencTeme»[103].

A. K. KoHblUMHa onpenenseT yMbILWIEHHYIO BUHY KaK HaMmepeHHble aencTensa nmbo
6e3nencTeme OO/KHMKA C LeSIbio HENCMONHEHUS UIN HEHaA1eXXallero NCNoJIHEHUS
obsizaTenbcTBa NMMbOO CO3aaHNA HEBO3MOXKHOCTU €ro NCNOoJIHEHNA[104].

He cornacumcsa ¢ npennoXXeHHbIM onpegeneHmnem. Nonaraem, 4To Npu AaHHOM nogxone
cMelwmnBaeTcs CybbeKTUBHbIN MOMEHT (BMHA) C 06beKTUBHBLIM (aencTteuem). E.B. byTeHko
onpenenseT yMbICes KakK «BOMPEKN 3aKOHY 3aHOBO C(hOpMUPOBaAHHAsA N peasim3oBaHHas
IMLLIOM BOJISl, MpOTMBOpEeYallas o6bABNEHHOW BOJIEe 3TOMO XKe JinLa, KOTopas NoBJiekna
HapylweHune OoroBopHoro obsizatenscTBa»[105].

He coBceM MOHATHO, YTO MMes BBUAY aBTOP Nnoj (hopMyJIMPOBKOWM «3aHOBO
chopMUpPOBaHHAA BONA», Bblipa)eHneM «00bsaBIeHHas BoNsA». HEACHO KTO 06bABNAN
JaHHY0 BOJIO, KOrAa, noYyeMy BoJsisi chopMMpoBaHa 3aHOBO. 3a4acTylo BCTpeYvatTcs
CUTyauuMn, Koraa JIMLO y>Xe B MOMEHT 3aKJ/Il04EHUS NO0roBOpa 0CO3HAeT HEBO3MOXXHOCTb
NCMNOJIHEHNS NPUHATOro 06a3aTeNbCTBa, MO3TOMY FOBOPUTL O «3aHOBO CChOPMUPOBAHHOM
BOJIe» HEBEPHO. K TOMY e, NoJsilaraeM, HEKOPPEKTHO ONpenesisaTb YMbILUIEHHYIO (hopMy
BUHbI Yepe3 NoHsATMe BoaK. NMoHsATMe opMbl BUHLI BKJtOYAET B cebsi Kpome BOJIEBOM
COCTaBJISAOLWEN, TaKXXE UHTENNEKTYasIbHYI0 COCTaBASIOLLYHO.



O. A. NaweHues, B. B. NlapaMmuTa BbiAeNIAIOT YeTbipe COCTaBHbIX 3/IeMeHTa YMbILJIeHHOW
opMbl BMHbI: 1) 0CO3HaHMe NpaBoOHapyLMTeneM Bcex hakTniecknx obCcToaTenbCcTB
npaBoHapyLleHus; 2) npeasuaeHve spefHbIX nNocnencTsnim CBOero noseneHuns; 3)
MOHMMaHMe NMPOTUBOMPABHOCTU CBOUX AENCTBUN; 4) )esnlaHne HaCTYyNJeHNs Takux
nocneancTenin[106].

MpsaMon yMbiCen OT KOCBEHHOI0 OTAesIAeT BOJIEBON MOMEHT - KeJlaHne nuua
HaCTynJaeHnsa onpenesieHHbIX HeraTUBHbIX NOCAeACTBUA. B nepBoM ciy4ae nnuo xenaert
HaCTyNJeHNA HeraTUBHbIX NOCNenCcTBmMn (Hanpumep, npuobpeTeHmne NMUOM ToBapa B
KpeaunT 6e3 HamepeHns B byayulleM 3a HEro pacnsadmBaTbCs); BO-BTOPOM - INLLO
CO3HaTesIbHO OOMyCKaeT 3T NocneacTBuUsa UM OTHOCUTCS K HAM Be3pa3nmnyHo
(Hanpumep, NOAPAAYUK B LLeISIX SKOHOMUN CTPOMMaTEPMaioB NOCTPOU 3aKa34MKy
rapa ¢ HeJOBJIOXKEHMEM LLleMEHTa B paCcTBOP, NCMOJIb30BaHHbIM B KUPNNYHOW KNagke,
4YTO NpUBeENo K 0bpyLLIeHNo CTeHbI)[107].

. K. MaTBeeB rnoJsiarasn, 4To B rpa>xgaHCKOM rpaBse nMmyLuleCtBeHHbIe Nnocy1eacTBnA
npaMoro N KOCBEHHOINo ymMmbiCJia OANHaAKOBbI: «Mbl MeeM BCe OCHOBaHUA paCcCMaTpunBaThb
oba 3Tn BAa yMbICJla OAHOBpPeMEeHHO, XO0TA NCnxosiorn4eCckm oHm He coecemM coBragatoT
Opyr C Apyrom: oHn coBrnaaakoT lopunanydeckun, 1.e. no CBOUM rpa>KaaHCKo-rnpaBoBbIM
nocnencTenamM»[108].

[0 HaweMy MHeHWUI, CTOUT CcornacuTbca C yTeepxageHmem [.K. MaTBeeBa.
dencTteBuTenbHO, rpa>kgaHCcKoe 3aKoHo4AaTes/IbCTBO He pa3rpaHu4mBaeT
OTBETCTBEHHOCTb B 3aBUCMMOCTU OT HaJIM4UA NPAMOro UM KOCBEHHOrro ymbicia. Ha
MnpakTUKe foKa3aTb Ha/n4yme npsaMoro Uinm KOCBEHHOro yMbIC/ia 3a4acTylo He
npeacTaBnsgeTCcs BO3MOXHbIM. [MoaToMy uenecoobpa3Ho ncnosb3oBaTb egnHoe obuiee
NnoHATUE yMbicna. Hanbonee 4aCcTo BCTpeYaloTCa rpa>kgaHCKMe rnpaBoHapyLleHuns,
COoBepLUEeHHble M0 HEOCTOPOXKHOCTU. B cOOTBETCTBUM C AepnHULMEN, BOCMIPUHATON U3
Teopuun YrosIoBHOro npasa, HEOCTOPOXXHOCTb NPOSAB/IAETCSA B Tex ciydasax, Korga muo
npeasnanT BO3MOXHOCTb HAaCTYMJIEHNA BPe4HOro pe3ysibTaTa, HO JIerKOMbICJIEHHO
paccYuTbIBaeT Ha ero npegoTepalleHne, nmbo He NpeaBuUANT NoCAenCcTBUNA CBOUX
OENCTBUN, XOTSA A0JIKHO ObIJ10 U MOrJ1I0 X nNpeasmnaeTb[109].

M.WN. BparnHckuin n B.B. BUTPAHCKUIA yKa3biBaaun, 4TO BUHA OO/DKHUKA B hopme
HEOCTOPOXXHOCTU UMEEeT MeCTO B Tex CJ/lydasX, Korga OO/IKHUK NPU UCMOJIHEHUN
obs3aTenbLCTBa He NposABAAET Ty cTeneHb 3ab0oTAMBOCTM U OCMOTPUTENBHOCTU, KOTOpas
TpeboBanacb OT HEro no xapaktepy obsa3aTenbCcTBa U ycnoBmaM obopoTa, B pesysbTaTe
4yero C ero CTOPOHbI He NPUHATLI BCe HeobxoanMblie Mepbl 015 HaAslexxallero
ncnonHeHus obssatenbcteall1l0]. JaHHOe onpeaeneHne BO MHOFOM COOTHOCUTCSA C



3aKperieHHbIM 3aKOHOO4ATEJIbHO KPUTEPNAMU BUHDI.

H. 1. EropoB, He npennarasa KOHKpPeTHOro onpenesieHns HeoCTOPOXXHOCTU, OTMeYaeT,
4TO NpPU OaHHON hopMe BUHbI B MOBEAEHNN YeSIOBEKA OTCYTCTBYIOT 3/1IEMEHTbI
HaMepeHHOCTU, NMoBeAeHNE «He HanpaBJIEHO CO3HATEJIbHO Ha NpaBoOHapyLUeHne, HO B TO
>XKe BpeMs B NoBeeHUW YesiloBeKa OTCYTCTBYeET A0JIKHas BHUMATE/IbHOCTb U
OCMOTPUTENIbHOCTb»[111].

B. T. CMupHoB 1 A. A. Cob4aK Tak>XXe yKa3blBalOT Ha TO, YTO «HEOCTOPOXXHOCTb
Bblpa)KaeTCsA B TAKOM OTHOLLUEHUN NN K CBOMM MNOCTYMKaM, KOTOPOe XxapakTepusyeTcs
HapyLeHNeM OO/HKHON BHUMATENIbHOCTHN, 3a60TAMBOCTU, NPeAyCMOTPUTENLHOCTMH,
onpenensieMon XxapakTepoM COOTBETCTBYIOLWEro Buaa neaTeNbHOCTU U 0CObeHHOCTAMM
ocyllecTsasaoWero ee cybbekta»[112].

TepMUH «HEOCTOPOXKHOCTb» BCTpPeYaeTcs B HopMax gencteytowero NK PO nipun
ornpenesieHNn OTBETCTBEHHOCTU Nnua. Tak, B cooTBeTCcTBUM C N. 1 CT. 693 TK PO
ccypgonaTesib OTBEYaeT 3@ HeOOCTaTKU BELM, KOTOPbIE OH YMbILLUJIEHHO Uan no rpybon
HEOCTOPOXXHOCTM HE OrOBOPWUJ NPU 3aKJIl0YeHNN aorosopa 6e3so3mMe3agHoro
Nnosib30BaHUA. 3a yTpaTy, HeJoCTady Uan noBpexXxaeHmne rnpuHATbIX Ha XpaHeHne BeLen
rnocJsie Toro, Kak HacTtynuna oba3aHHOCTb NMoKNakegaTens B3sTb 3TU Bewun obpaTHO,
XPaHUTEsIb OTBEYaEeT NLWb MPUN HaJIMYUN C €ro CTOPOHbLI YMbICa Nnun rpybon
HeOoCTOPOXXHOCTU (M. 2 cT. 901 NK P®). CornacHo nN. 1 cT. 963 'K P® 3aKOHOM MOryT
ObITb NPeayCcCMOTpPEHbI Cilyd4an oCcBOBO)XAEHNS CTPaxXoBLUMKa OT BbiNJaTbl CTPAaxX0OBOro
BO3MeLLEeHNA No A0roBOpaM MMYLLECTBEHHOr0 CTpaxoBaHUS MPW HACTYNJIEHNN
CTPaxoBOro cjay4yas BCcieacTeme rpybon HeOCTOPOXKHOCTU CTpaxoBaTens nimn
BbirogonpunobpeTtaTtens.

Ha npakTuke 3aTpyOHUTENbLHO pPa3rpaHNYnTb rpybyto HEOCTOPOXKHOCTb U YMbILLIEHHYO
hopMy BUHbI, T.K. CJIOXKHO YCTAaHOBUTb HaMepeHne O0JIKHUKA. 1o MHeHnto 60bLIMHCTBA
YYEHbIX, OTCYTCTBYeT He0BXOANMOCTb B TAaKOM pa3rpaHNYeHnn.

M. ®@. JlyKbSAHEHKO, UCCnenys AaHHbIA BONPOC, Npennonoxunnia, 4To yMbicesn Kak opma
BVWHbI HE MOXKET UMETb MECTO B AENCTBUAX CyDbeKTa rpa>kaaHCKON OTBETCTBEHHOCTMN.
Mo ee MHEHUIO, HEBbLIMOJIHEHME NMpeanncaHnn, NCNOJIHEHNE KOTOPbIX MOCTaBJ/IEHO B
3aBMCUMOCTb OT YCMOTPEHUSA NNL, KOTOPbIX OHN KaCatoTCH, HEe MOXeT
CBUAETENbCTBOBATb O Ha/IM4YMK yMbICia. B 6onblunHCTBE cyyHaeB CybbeKkT ybexxaeH B
NpPaBUIbHOCTU CBOUX OAENCTBUN, 1 onbKa B BbiIbope BapmaHTa noBeneHus, XoTs u
NPenaTCcTBYeT AOCTMIXKEHUIO 3aKOHOLATEeIbHO onpeAenieHHbIX Lenen, HoCuT
HenpegHaMepeHHbIN XapakTep[113].



M. U. BparuHckmm v B. B. BUTPAHCKUI Tak>Xe oTMeYasin, 4To 3aKoHoJaTesb He C/ly4YanHo
HW B 0gHON N3 HOpM K He NpenycMOTpes B Ka4ecTBe YCJI0BUS OTBETCTBEHHOCTH 3a
HapyweHune oba3aTeNnbCTBa BUHY AO/DKHUKA UCKOYUTENBHO B (hopMe yMbicaa. OHU
yTBEpPXAan, 4TO eC/In 3aKoHo4aTeslb cyMTaeT HeobXOANUMbIM CYy3UTb OTBETCTBEHHOCTb
OOJIKHWKA 33 HapyLUeHMe TeX UM UHbIX KOHKPEeTHbIX 003aTeNbCTB, OH YCTaHaB/IMBaeT
B Ka4yecTBe HeobxoaAMMOro ycioBuUs OTBETCTBEHHOCTUN BUHY B (hopMe yMbICsia Uin
rpybon HeoCToOpOo>XKHOCTK[114].

(pa)kOoaHCKoOe 3aKOHO4aTe/IbCTBO HE COAEPXUT NMPU3HAKOB 1 KpUTepues, MO3BOJIAIOLLNX
pa3rpaHnYnTb yMbicen oT rpybon HeocTopo)xxHoCTU. B Onpepgenernnnm ot 21.02.2008 r.
Ne120-0O-O KOHCTUTYUMOHHbIN cya PO npnxoguT K BbIBOAY, YTO UCMOJIb30OBaHUE
3aKOHOOaTeNleM TaKoM OLLEHOYHON XapaKTEPUCTUKM KaK rpybas HEOCTOPOXXHOCTb
npecnenyet uesib 3PPEeKTUBHOIO NMPUMEHEHUA HOPMbl K HEOrPaHUYEeHHOMY YUCny
KOHKpPETHbIX NPaBOBbIX CUTyaunn[115].

B rpa)kgaHCKOM 3aKOHOAATENbLCTBE OTCYTCTBYET onpeneneHusa NnoHATnn rpybonm um
MPOCTON HEOCTOPOXKHOCTU. NpU3HaKM, pasrpaHmdmBatolme npocTyto n rpybyto
HEOCTOPOXXHOCTb, BbIIM BbipaboTaHbl B Teopuu 1 B cyaebHom npakTuke. Tak, B. T.
CmupHoB 1 A. A. Cob4ak yTBep>Xaasaun, 4To Npun Jerkon HeOCTOPOXXHOCTK cobntogatoTcs
3/1eMeHTapHble TpeboBaHMA NpeayCcMoOTPUTENIbHOCTN, HO o6CcTaHOBKa TpebyeT bosbLuen
npenycMoTPUTENIbHOCTU N BHUMATE/IbHOCTU[116].

M. W. BparuHckmm v B. B. BUTpAHCKUIN KpUTEpUeM BbiaesieHns rpybon HeoCTOPOXKHOCTH
npeanaranv npusHaBaTb HENPOSB/IEHNE HapyLwnTeseM MUHUMAIbHON CTeneHn
3ab60TNIMBOCTU U OCMOTPUTESIBHOCTU, KaKyto MOXKHO 6b1s10 Obl OXKMAaTb OT BCAKOrO
y4YaCTHMKa MMYLLEeCTBEHHOro obopoTa, N HEMPUHATUE OYEBUAHbBIX Mep B Lensax
Haasexalero ncnosHeHns obsasatenbCcTB[117].

Mo mHeHunto C.M. KopHeeBa, rpybyto HEOCTOPOXXHOCTb MOXXHO OMpPeaennTb Kak
HEeMpPoOCTUTESIbHOE HapyLleHe NPOCTENLLNX, dNeMeHTapHbIX TpeboBaHUin 3ab0TINBOCTH
N OCMOTPUTENIbHOCTU, N3BECTHbIX KaxaoMy[118]. NMpu onpeneneHnn Bngos
HeoCTopoXXHOCTU y . K. MaTBeeBa npocnexxmnsaeTcs NCNOJIb30BaHME Yrosl0BHO-
NMPaBOBbIX KOHCTPYKLUMIA. ABTOP NMUCas, 4TO NlIerkass HEOCTOPOXKHOCTb MMeeT MecTo
Torga, Korga Jimuo He npeaBuaeno BpeaHblX NOCNeacTBMA CBOUX OENCTBUNA, HO MO
obcToATENbLCTBAM Aesia MOr1o U A0JXKHO BbI10 X NpenBnaeTb, a rpybas
HEOCTOPOXXHOCTb - KOrga nmuo npeasuaeno nocsaencTems CBOUX 4ENCTBUN, HO
NIErKOMbIC/IEHHO Haaesanocb nx n3bexaTtb[119]. Takum obpa3oMm, nerkas
HEOCTOPOXXHOCTb OTOXAECTBASANACb UM C HEBPEXHOCTLIO, a rpybas -
CaMOHaOesAHHOCTbIO.



NneHym BepxoBHoro cyna P® B n. 17 lNMocTtaHoBneHusa oT 26.01.2010 r. Ne 1 «O
NMPMMeHeHUn cygaMun rpa>KAaHCKoOro 3aKoHo4aTes/ibCTBa, Peryampyrowiero OTHoWweHuns
no obs3aTenbCcTBaM BCeACTBUE NPUYNHEHUSA BpeOa XXU3HN NN 300POBbIO
rpa>kgaHunHa» (nanee - NocrtaHosneHue MNMnenyma BC PO ot 26.01.2010 r. Nel)
pPa3bsACHWI, 4TO BOMPOC O TOM, ABASETCS JIN HEOCTOPOXXHOCTb rpyboin, B Ka)kaoM ciiy4ae
OOJIKEH pewaThbCs C y4eToM (pakTU4eckmnx obctoaTenbCTB Aesa, B T. 4. XapakTepa
neaTenbHOCTN, 06CTaHOBKM NPUYNHEHNS Bpeda, MHAUBUAYaNbHbIX 0cobeHHOoCTeNn
noTepnesLlero, ero CoCToAHMA[120].

Onsa pasrpaHn4eHns NpocTon n rpybon HEOCTOPOXXKHOCTU B HayKe rpa>kgaHCKoro rnpasa
Obinn BblpaboTaHbl 0O BEKTUBHbLIN N CYOBLEKTUBHBLIN KPUTEPUMN.

CTOPOHHUKN 06 BEKTUBHOIMO KPUTEPUS CHUTAIOT, 4TO MacwTab oueHKn noseaeHns
DosmKeH bbITb abCcTpakTHbIM, 06w KM, MNMoBeaeHne cybbekTa OHM CPaBHUBAIOT C
HEeKOTOpbIM 06pa3LOM - «CPeAHUM YeJIOBEKOM>», TO €CTb N0ObIM pSA0BbIM YH4aCTHUKOM
rpakgaHckoro obopoTa.

Tak, JI1.A. JlyHL, yKa3biBan: «kKputepmem oLEeHKUN NMoBeAeHUs O0JDKHNKA ABASeTCAa Mepa
3ab60TNMBOCTU, KOTOPYIO MPU OaHHbIX KOHKPETHbIX YCNOBUAX OO0JDKEH MPUMEHUTb
COBETCKUIN YyenoBeK, paboOTHNK COBETCKOro X03ANCTBEHHOro annapaTta»[121].

E.A. ®nenwmny oTMeYana, 4To «COBETCKOE rpakgaHCcKoe npaBo He MOXXeT
DO0BOJIbCTBOBATbLCA CpefHen OCMOTPUTENIbHOCTbLIO YesloBEKA B ero AencTBusXx,
CBfA3aHHbIX C MHTepecamMn COBETCKOro rocyfapcTsa, coumannctTmyeckoro obuiectsa u
rpa>kgaH»[122].

X. W. WBapuy nonaran, 4To «Macwtab oTBETCTBEHHOCTUN A0JIKEH ObITb 0O BLEKTUBHBLIM».
TeM He MeHee, OH TakK>Xe yYKa3blBaJl, YTO MPu BO3JI0OXKEHNN OTBETCTBEHHOCTMU
HeobXxoAMMO YyYNTbIBaTb COLMANIbHOE MOJIOXKEHMNE NMPUYNHNTENSA, ero obpa3oBaTebHbIN
YPOBEHb, C 0 AHUMKN TpeboBaHUAMIN, NPenbABASEMbIMU CMELNANNCTY, U C APYTr MK
TpeboBaHMAMU, NpeabABASEMbIMU HECNELNANNCTY, C Y4eTOM XapakKTepa BPeAOHOCHOI 0
pesynbTaTa»[123].

CTOPOHHUKWN CYOBEKTMBHOIO KpUTEPUS NOSlaratoT, YTO NMPU yCTaHOBIEHNW BUHbI OOJIKHbI
YYUTbIBATbCSH CBOMCTBA KOHKPETHOr0 INLa, B T.4. YPOBEHb KYJIbTYPHOIr0 pa3BUTUSA
cybbekTa, ero cnocobHOCTU, 3HAaHMSA, HaBbIKN.

6.C. AHTUMOHOB CHYMTaJ, 4HTO BO3MOXXHO «YCTPaHUTb» QPUIrypy «cpegHero» yenoseka. OT
KOHKPETHOro 4enoBeka HaanexuT TpeboBaTb 3HAHUSA Aefa, 3a KOTopoe OH bepeTcs, u
MPUNOXEHNS BCEX NMEIOLLNXCA B €ro PacrnopsaXeHum cu, 3HaHUM n cpeacTa[124].



HepnoctaTKoM OaHHOM KOHUEMNUUN ABNSETCA HeonpeneseHHOCTb rpaHunL,
OTBeTCTBEeHHOCTW. E.['. AHTOHOBa oTMe4aeT, YTO PaMKN OTBETCTBEHHOCTWU MOryT
3Ha4YNUTEeNbHO pa3fBuUraTbCa B 3aBUCUMOCTU OT JINYHbIX Ka4eCTB NMPpUYnHNTENA Bpena
[125].

. K. MaTBeeB npepgnaran ucnosib3oBaTb AnddepeHuUnpoBaHHbIin nogxon. OH
yTBep>XAas, 4To, BO3Jlarad OTBETCTBEHHOCTb 3a HEOCTOPOXKHYIO BUHY, Cy[ BbIACHAET He
TONbKO CYyObeKTUBHbIE CNOCOBHOCTN AaHHOIO Anua NpeasMaeTb U NPeaoTBPaTUTb
pe3ysibTaT, HO U CONOCTaBNAET NoBedeHne 3TOro inua C noBefeHmnemM apyrux rpa>kgaH
N opraHm3saunin. No ero MHEHNIO, LEHHOCTbL 06BbEKTMBHOIo0 MaclwTaba 3akaoyaeTcsa B
TOM, YTO MpPK ero nomMowm cynebHole n apbnTpa>kHble opraHbl MOryT ycnewHo 6opoTbes
C NPOSB/IEHUAMUN HELOMNYCTUMOWN MAaCCUBHOCTU 1 Be3pa3nnyms K BO3MOXXHbIM
0643aHHOCTAM, K MHTEpecaM gpyrux nmu[l26].

Monaraem, 4TO eCcnm Npu onpeneneHnn Buaa HEOCTOPOXXKHOWM POPMbI BMHbI
PYKOBOACTBOBATLCSA UCKNOYNTESIbHO CYObEeKTUBHBIMM XapaKTEPUCTUKAMWN HapYyLLUNTENS,
3TO MOXKET MOB/E€Yb HAapPYyLLUEHWE NPUHLXMA NOJIHOrO BO3MELLEHNS Bpeaa.

CyQabl Mpn YCTAaHOBNEHNN BUHOBHOCTU HapyLWIMNTENa CpaBHUBAIOT €ro AenCcTBUs C
rMpaBoOBOW HOPMOW - NPaBUJIOM MoBeAeHUS, aBasdowmnMca oba3aTenbHbIM ON4 BCEX
CYybBbeKTOB rpa)KlaHCKO-MpaBoBbIX OTHOLLUEeHU, He3aBUCMMO OT obpa3oBaTesibHOro,
KYJIbTYPHOI 0, UHTENNEKTYalbHOr0 YPOBHSA N OPYruX Cy6beKTUBHbIX MOKa3aTesnen.
NMo3ToMy H6onee npaBubHBIM U CNpaBea/IBbIM CHNTAEM UCMNO0JIb30BaHNE 06 BbEKTUBHOIO
Kputepusa Nnpu onpeaesieHnn Buaa HeEOCTOPOXKHOMN (DOPMbI BUHBI.

OpHom n3 ocobeHHOCTEN rpa>kgaHCKO-NPaBOBOWN OTBETCTBEHHOCTU, B OT/INYME OT
OTBETCTBEHHOCTW B YrOJIOBHOM MpaBe, ABASAETCA TO, 4TO No obuiemMy npaBusy Ha ee
pa3sMep He BAMSAIOT HU popMa, HM CTEMNEHb BUHbI HAPYLLUUTENS.

MHoOrme UMBUANCTbLI HEFAaTUBHO OLIEHUBAIOT OTCYTCTBME 3aKOHO4ATEIbHOIO
3aKpenneHns NpuHUmMna 3aBUCMMOCTY FPaXkKaaHCKO-NMPaBoOBON OTBETCTBEHHOCTU OT
opMbl U cTeneHn BUHbI. OTAeNbHbIE COBETCKME NCCNEeAoBaTENN CHATANW, YTO TaKas
3aBMUCUMOCTb CYLLECTBYET, U ee NOATBEPXAaloT YaCTHbIe clyYaun[127].

Mo MHeHuo H.B. BUTpyKa NpUHLUNN MHOANBUOYANN3ALNN FPaXKLAaHCKO- NMPaBoOBOM
OTBETCTBEHHOCTU COCTOUT U B TOM, YTO OTBETCTBEHHOCTb HaCTyMnaeT C y4eTOM (POpPMbl
BMHbI MPaBOHapyLwmnTenA[128].

CornacHo No3nunm opyrmnx yyeHbolxX ycTaHoOBIeHNE TakKon 3aBUCUMOCTH npoTmMBOPEHNIIO
Obl npmnHUMNy nNoJiHOro sosmMeLleHnda spena, N1 B noaobHom 3aKperJieHnn



3aKOHO4ATeNIbCTBO HE Hy>XAaeTcA[129].

NencTBmTeNbHO, HECMOTPS Ha OTCYTCTBME 0bLLen rpa>ka4aHCKO-NPaBoOBON HOPMbI O
3aBMCUMOCTU pa3Mepa OTBETCTBEHHOCTU OT CTeNeHn U hopMbl BUHbI HapyLUnTens,
3aKoHogaTe b B OTAEJIbHbIX CUTYaLMUAaX MPSMO YKa3blBaeT Ha HeE0OOX0AMMOCTb yyeTa
Takon 3aBNCUMOCTW.

Tak, cylwecTBeHHOe 3HavYeHue hopMbl BUHBLI NpnobpeTatoT Nnpu CMELaHHOW BUHE, Korga
HapyllaeT obs3aTeNbCTBa HE TOIbKO AOJIKHUK, HO U KpeanTop. B cootBeTcTBUM Cc N. 1
CT. 404 TK P®, ecnin HENCMONHEHME NN HEHa1eXallee UcnosiHeHne obs3aTenbLCTBa
npomn3owao no BmHe o6enx CToOpoH, Cyn COOTBETCTBEHHO YMEHbLUAET pa3Mep
OTBETCTBEHHOCTU O0/MKHUKA. Cy Tak)Xe BNpaBe YMEHbLUNTb pa3Mep OTBETCTBEHHOCTU
OOJDKHUKA, €CNN KPpeanTop YMbILLIEHHO N NO HEOCTOPOXXHOCTU COOENCTBOBA
yBesnIM4eHunto pasmepa yobITKOB, MPUYNHEHHbBIX HEUCNOJIHEHUEM NN HEHAANEXALLNM
ncnosHeHnem obsaszaTenbcTBa, MO0 He NPUHAN pa3yMHbIX Mep K NX YMeHbLUeHMO[130].

MpuMepom MoXXeT ObITb CNTYyauuna, rnpu KOTOpOI7I noKna>xenartejib He NCroJib30BalJl
nMerLuinecd y Hero BOSMOXXHOCTW CBOEBPEMEHHO BbIBE3TU TOBapbl, XpaHALWLNECA Ha
ckNnage, XxoTsa n 6bin npeaynpexageH 06 oxxnpgaswemcs HaBOAHEHUMN. Mepa
OTBETCTBEHHOCTU OOJI)XKHMKA B 3TOM CJly4ae yMeHbLllaeTCcA[131].

B cooTBeTCcTBUM C . 2. CT. 1083 NK PO npun cMellaHHOW BUHE ONSA onpeneneHuns
pa3Mepa BO3MeLleHNS MPUYNHEHHOI O Bpeaa y4YnUTbIBaeTCs CTeNeHb BUHbI, Kak
rnoTepnesLlero, Tak U NpU4YNHNTENA Bpeda. B Teopun rpa>KaHCKOro npasa
pacnpoCcTpaHEHHON ABNSETCH TOYKa 3peHUs, CoOrslacHO KOTOPOW UcnpasuTesibHas
PYHKUMA rpa>KgaHCKOW OTBETCTBEHHOCTU A0J/XKHA Peasin30oBbiBaTbCS U B OTHOLLEHUN
KpeauTopa (notepneswero). Tak, O. C. Mopdpe obocHOBaHHO nonara, 4To CHUXKEHMKE
OTBETCTBEHHOCTU OOJIKHMKA NPU HANNYMX BUHbI MOTEpneBLIEero y>xe rnoTtomMy siBJgeTcs
6e3ycnoBHO HEOOXOAMMBIM, YTO OHO NpencTaBnseT cobon OTBETCTBEHHOCTb
rnoTepnesLlero 3a BUHOBHOE npaBoHapyLueHne[132].

Cneundurka oTBETCTBEHHOCTU BbipaXkaeTCsA He B BO3JIOXKEHUN Ha Hero oba3aHHOCTM
BO3MECTUTb Bpen ApYyroMy auuy, a B yMeHbLUEeHNN pa3Mepa yuepba, nognexawero
B3bICKAHUIO B €ro rnoJsib3y, TO €CTb B YMEHbLUEHUN OTBETCTBEHHOCTU MPUYNHUTENS.
CHM>XXeHMe OTBETCTBEHHOCTU AO0J/DKHUKA C YH4ETOM BUHbI KpeanTopa He NpoTUBopeYnT
KOMMEHCaLUMOHHON Npupoae rpaxaaHCKon OTBETCTBEHHOCTU, TakK KakK NOTepneBLUnNi He
Mosy4yaeT MOoJIHOro BO3MELLEHNS MO NpUYnHe cobCTBEHHOr0 BUHOBHOIO noBeaeHumns[133].

Ewe oanH cnyyvan, Korga 3akoHogaTe b NPsIMO yKa3bliBaeT Ha HEOH6X0AMMOCTb y4yeTa
CTEeneHn BMHbI HAPYLLNTENS, KacaeTcs onpeneneHns pasMepoB KOMMNeHcaLuum



MopanbHoro Bpega (ct. 151 'K P®). B pa3baAcHeHuax NneHymos BepxosHoro Cyna PO un
Bbicluero Apbutp>xHoro cyaa P® 3a4acTyto Takxe obpallaeTcs BHMMaHME Ha
HeobXoaAMMOCTb y4eTa CTENEHN BUHbI HAPYLUUTENSa Npu onpeneseHnn pasmepa
OTBETCTBEHHOCTWN[134].

Tak, Hanpumep, MNneHym BepxosHoro Cyna P® B n. 12 MNMocTtaHoBneHunsa ot 26.01.2010 r.
Ne 1 MOACHWA, 4TO pa3Mep BO3MELLEHNS Bpeaa Npu NpeBbiLLEeHUN Npeaenos
Heobxoammon o6opoHbI onNpenenseTcsa CyaoM B 3aBUCMMOCTU OT CTEMNEHUN BUHbI KakK
NPUYNHNTENNA Bpeda, TakK U NOoTepneBwero, 4eNCTBMAMN KOTOPOro 661710 BbI3BaHO
npunynHeHune spepnall3s].

Kak yka3anu NneHymbl BepxosHoro Cyga P® n Beicwero ApbutparkHoro Cyga P® B .
43.3 coBMmecTHoro lNoctaHosneHnsa Ne5/29 o1 26.03.2009 r. «O HeKOTOpbIX BONpoOcax,
BO3HUKLLUMX B CBA3U C BBEAEHUEM B AeNCTBMe YaCcTu YeTBepTon Mpa>kgaHCKOro Kogekca
Poccuinckon ®epepaunn» (nanee - NocrtaHossieHne Ne 5/29), npn onpepeneHnn pasmepa
KOMMNEeHCaumnn 3a HapyLweHUsa NHTeNNeKTyasibHbIX NpaB Ccy[, YY4NTbIBAET, B TOM YuUcse
XapakTep AO0MyuweHHOro HapyLweHus, CPOK HeE3aKOHHOI0 UCMOJIb30BaHUA pe3ysbTaTa
WHTEeNNEeKTyaslbHON AesATeNIbHOCTU, CTerneHb BMHbI HapywmnTens.

Takum 06pa3oM, MOXKHO KOHCTATUPOBATb, YTO B OTAEJIbHbIX CJly4dasax Ha pa3Mep
OTBETCTBEHHOCTM 3a rpaKJaHCKO-NPaBOBbLIE HAPYLLUEHUS, BAUSET CTerneHb 1 dopMa
BUHbI HAPYLLUUTENS.

Mpe3yMnuunio BUHbLI, Hapaay C UHbIMU NPaBOBbLIMU MPEe3yMNLUUAMN, paCCMaTPUBAIOT C
pa3InyHbIX MO3ULWN: KaK HOPMY NpaBa, Kak NpennosioxXeHne, Kak metop
perynnpoBaHuns, Kak CpeacTBO perysmpoBaHuns, Kak lopnamndecknim gakT, Kak CpeacTsBo
TOJIKOBaHUSA, Kak 0653aHHOCTb NpaBonpuMeHuTensa n npod. NMpun TakoM Hann4ynm
pa3HOMOPALKOBbLIX aCMeKTOB TepsaeTCcsa UCTUHHAA, CaMOCTOoATE /IbHasA CYUWHOCTb 1
LEeHHOCTb Npe3yMnunn BUHbl KaK BbICOKOBEPOATHOCTHOIO NPeanosioKeHNs,
3aKperJieHHOro B HopMe npasa. [No3ToMy, Ha Haw B3rnag, caenyeT pasindaThb
KaTeropuu "npesymnumna” n "npestomuposaHune”. Npn NnpueievYeHnNn K rpak4aHCcKo-
MpPaBoOBOW OTBETCTBEHHOCTU, BE3yCNOBHO, peanmlyeTcs HopMa - NpPe3yMnumns BUHbI, HO
OHa He ToXJAecCcTBeHHa 3ToMy rnpoueccy. C y4eTOM 3HA4YMMOCTU N BaXKHOCTWU
MPe3rMNPOBAHNSA BUHbI A5 TPa>KAaHCKO-MPaBOBOIro peryampoBaHmnsa MoxeT bbiTb
rnocTasJieH BOMPOC O NMPU3HaHWUW ero NPUHLMNNOM rpa)Ka4aHCKOro npasa.

Pe3ioMunpysa n3noxeHHoe BO BTOpOI7I rnaBe, Mbl NMNpmnMxoamm K cieayrounmMm BbiBOAaM:

1. BHa eCTb HM 4TO MHOE KaK NCUXNYEeCKoe OTHOLLIEeHMEe cybbekTa K CBoeEMY
NPOTMBOMPABHOMY OEAHUIO U ero pe3ysibTaTy, Bbipa3uBLLUeeCs B NpeHebpexeHnm



obuecTBeHHbIMM nHTepecamn.

2. NMoHsATMEe BUHbI HOCUT YHUBEPCAJIbHbLIA XapaKTep MU MOANEXUT NPUMEHEHUNIO KaK K
AOrOBOPHbLIM, TaK U AE/IMKTHbIM MPaBOOTHOLLEHUSIM.

3. lMoHATME BUHbI HOCUT ME)KOTpaCJ'IeBOVI, O6U.I,erlpaBOBOVI XapaKTep N ABJAETCA e ANHbIM
nonsa Bcex 0Tpacne|7| oTe4yeCcTBeHHOro 3akKoHogaTeJibCTBa.

4. BuHa aBnseTcsa Heob6XoAMMbIM YyCJIOBUEM MPUMEHEHMNS K NMPaBOHAPYLUUTENO Mep
IOPNANYECKON OTBETCTBEHHOCTN. B CBA3M C 0COBEHHOCTAMU peryampyemblx
NPaBOOTHOLLUEHMI Frpa>KAaHCKOe NpaBo AOMyCKaeT CayyYan BO3MeLEeHNS NPUYINHEHHOI O
BpeZAa npu oTCYTCTBMWN BMHbI MPaBOHapyLUNTENs. YKa3zaHHOe BO3MELLEeHMe Mo CBOEN
CYLLHOCTM OTJINYHO OT rpakAaHCKO- MPaBOBOM OTBETCTBEHHOCTM U HOCUT CKopee
XapakKTep KOMMeHcauuu.

5. icxoas 13 NpuU3HaKoB, XapaKTepHbIX 418 Mep 3aluTbl (OCHOBAHME U Liefb
NPUMEHEHWS, IOPUANYECKOE COAEPKAHME), MOXKHO BblAENNTb TPU cnocoba 3aLmnThl,
NpUMeHsieEMble He3aBMCMMO OT BUHbI: 1) Npu3HaHWe nNpaBa; 2) BOCCTAaHOBJIEHME
NMOJIOXXKEHUNSA, CYLLLIECTBOBABLLEr0 A0 HAapYLIEeHUA NpaBa; 3) NpecevyeHne OencTBUN,
HapyLlALWNX NMPaBo UM CO3Aa0LINX YIrpo3y Takoro HapyLleHns. Yka3aHHble cnocobbl
3alMTbl OXBATbIBAIOT NHbIE MePbI 3aLUTHI.

6. Mpa>KOaHCKOe 3aKOHOAATEesNIbCTBO BblAENAET ABE (DOPMbl BUHbI: YMbICEN U
HEOCTOPOXXHOCTb. HEOCTOPOXXHOCTL AENNUTCA Ha NPOCTYIO 1 rpybyto. Mpu yMbllWNeHHON
hopMe BUHBbI INLLO, COBEPLUMBLLEE NPaBOHapyLUeHMe, 0CO3HaeT NMPOTUBOMNPaBHOCTL
CBOEro NnoBefeHuns, NPenaBuanT HacTynaeHne HebnaronpuATHLIX NOCNeACTBUN CBOUX
LEeNCTBUI, )XeNaeT HACTYMNJIEHNS TaKUX NOCNeACTBUA UKW CO3HATENIbHO AOMyCKaeT nX
HacTynsieHne. OTINYNEM NMPAMOro YMbIC/Ia OT KOCBEHHOI O SIBJISETCA CTEMNEHb
Cy6beKTUBHOIro OTHOLWIEHNS BUHOBHOMO IMLa K NOC/IeACTBUAM CBOUX OENCTBUNA: B
NEepPBOM CJly4ae OHO >KelaeT UX HaCTYMJIeHns, BO BTOPOM He »XefaeT, HO AoMNyCKaeT nx
HacTynsieHne. B CBA3M C TeM, YTO 3aKOHOAaTEe b He pa3fenseT OTBETCTBEHHOCTb B
3aBUCUMOCTW OT BUAA YMbILLJIEHHON (POPMbI BUHbI N Ha NPaKTUKE A0Ka3aTb Hanyuve
NPSMOro NN KOCBEHHOI 0 YMbICJ/1a, 3a4acTylo He NPeACTaB/IieTCA BO3MOXKHbIM,
LenecoobpasHoO NCNOSIb30BaTb eanHoe obuiee NoHATUE yMbIC/a.

7. HeoCTOpOXXHOCTb npeacTaBasgeT cobon OTHOLWEHME NMUa K CBOMM NOCTYMKaM, npu
KOTOPOM OTCYTCTBYeT Heobxoanmasa 3aboT/IMBOCTbL M OCMOTPUTENBHOCTL, Tpebyemas oT
Hero rno xapakTtepy oba3aTenbCcTBa U ycnosusam obopoTa. MNpocTas u rpybas
HEOCTOPOXXHOCTb OT/INYAIOTCS MO CTEMNEHN OTCYTCTBMA MUHUMAIbHON 3ab0T/INBOCTU 1
OCMOTpPUTENIbHOCTW. Mpn NPOCTON HEOCTOPOXXHOCTK cobntopatoTca TpeboBaHMs



npenycMOTPUTENIbHOCTU, O4HAKO OHM ABAAIOTCA HeAoCTaTo4YHbIMK. [pu rpybon -
OTCYTCTBYET MMHMMaJIbHas 3ab60T/IMBOCTb N MPeayCMOTPUTENbHOCTD.

8. BMHa paboTHNKOB, YNMOJIHOMOYEHHbIX JINL, U OPraHOB YMNpPaBJ/IEHUS IOPUONYECKOrO NNLLa
CBMAETENbCTBYET O HAIMUYMN BUHbBI CAMOrro lopuandeckoro anua. OAHAKO yKa3aHHbIe
KaTeropum He ToXXAecTBeHHbl. K lopnandyeckmm nmuam npuMeHnma rncuxosiornyeckas
KOHLLeNUMs BMHbI. HECMOTPSA Ha TO, YTO OCO3HAHME U BOJISA - CBOWCTBA, NpucyLine
peanbHOMY Cy6BbEKTY NPaBOOTHOLLUEHWI, CyLLECTBOBaHNE LOPUONYECKUX NNL, HadeneHne
NX NMpaBo- 1 0eecrnocobHOCTbIO, HEBO3MOXHO 63 NpU3HaHUS HaNNYNsA HEKO BON U
CO3HaHWUSA Y UCKYCCTBEHHbIX Cy6bEeKTOB MPaBOOTHOLIEHMWI. DTO - opuanYeckKas huKLms.

3aKJslo4YyeHue

3HA4YMMOCTb YCTAHOBNEHUS BUHbI NpUX BbibOpe Mepbl MPaBoBON OTBETCTBEHHOCTM
MO3BOJIAET PAaCCMATPUBATL MOHATUE BUHbI KaK CAaMOCTOSITE/IbHYIO TEOPETUKO-MNPABOBYHO
KaTeroputo.

YcTaHoOBJIeHNE CYLHOCTU NOHATUS BUHbI B Chepe Teopun npasa, BbisiBJIEHNE ee
NPU3HAKOB 1 B3aMOLENCTBMSA C APYTMMU NPaBOBbIMU KaTeropnaMm, pacCMoTpeHune
BOMPOCOB BO3HMKHOBEHUS U NCTOPUYECKOro pa3BUTUA OAHHOIO MOHATUSA packpoeT
copep>XaHue BUHbI KaK Iopuan4eckoro TepMnuHa, OTrpaHNYnT OT NOHATUSA BUHBbI,
ynoTpebnsemoro B 6bITy, NCMX00rnm, 4To obecnevynT Ncnosb3oBaHNE Ha NPaKTUKe
WMEHHO B 3TOM 3Ha4YeHMUN.

CywecTBytouwme npobaemMbl B NPpakTUKe peLleHns BOMPOCOB O HAaIM4YUM BUHbI B TOM UK
WHOM BUAE NpPaBOHaAPYLUEHNA NOATBEPXKAAT HEOOXOANMOCTb TaKNX TEOPETUYECKUNX
nccnenoBaHNM, 0EMOHCTPUPYIOT HELOCTAaTKN onpeaeneHns BUHbl Kak BHYTPEHHEro
OTHOLLUEeHNS NnLa K COBEPLUEHHOMY UM MpPaBOHAPYLUEHUIO U ero NocaeacTBUSM.

Bonpoc 06 0TBETCTBEHHOCTU 3@ rpakAaHCKNE NpaBOHapPYyLLUEHUS HeMb3s pacCMaTpuBaTh
B OTPbIBE OT COLNAJIbHO-3KOHOMUNYECKUX YC10BUIN obecTBa 1 6e3 BbISCHEHUS MPUYMH,
NOPOXKAAIOLWNX 3TN NPaBOHAPYLUEHWS.

HbiHe gencTeylowmnn MpakagaHckmnm kogekc PO (oanee - 'K PO) He cooepxuT egnHOro
noaxona K onpeneneHunio BuHbl: B ab3. 1 n. 1 cT. 401 MK P® oHa NoHMMaeTCs Kak
YMbICEJ1 UJIN HEOCTOPOXXHOCTDL (T. € KaK AB/ieHmne cybbeKkTUBHOIro njaaHa), a B ab3. 2 Toro
»Xe NYHKTa peydb nget ob onpeneneHnm BUHbI Hepes KaTeropuo HEBUMHOBHOCTU, MPUYEM



KPUTEPUN pa3rpaHNYeHNs BUHbI U HEBUHOBHOCTW B3AT 3aKoHog4aTeneM He ns obnactum
MCUXNYECKMX NMPOLLECCOB, a U3 cdhepbl AeNCTBUN CyObeKTa (11MLO0 NPpU3HaeTCs
HEBWHOBHbIM, €CJZ1IN OHO MPUHAIO BCE Mepbl A1 Ha4J/ie)Xallero UcrosiHeHus
obsa3aTenbcTBa). Kpome Toro, 'K PO ynomMmmnHaeT 1 06 NHbIX, MOMNUMO YMbICS1a NN
HEOCTOPOXXHOCTU, OCHOBAHUAX OTBETCTBEHHOCTU, KOTOpPbIE MOryT BbITb NpeayCcMoTpPeEHbI
3aKOHOM nau gorosBopoM. lNMocnegHee nonoxeHue K Nno3sonseT NPMUTU K BbIBOAY O
TOM, YTO BMHa B TOM CMbICJ/Ie, B KAKOM OHa onpegensietca B a63.1 4. 1 cT. 401 K PO, He
ABNSAETCA e JMHCTBEHHbIM OCHOBAHMEM IPpa)KA4aHCKO-MPaBoOBOMN OTBETCTBEHHOCTU, YTO
MOMMMO Hee CyLleCcTBYeT eLlle NHasa KaTeropus, C HaJim4mem KoTopown B psae ciy4aes
CBSA3bIBAETCSA HAaCTynaeHne HebnaronpmaTHbIX NOCNeCTBUN.

MNpencTaBnaeTCs, 4TO Takasa ABOMCTBEHHAsa CUTyaumsa CI0XXNI0Ch B pe3ysibTaTe Toro,
4YTO 3aKOHOaTesb, PaCKpbiBas CyLWHOCTb BUHbI B FPa>XAaHCKOM Npase, Tak U He cMor
OTOWTW OT NPUBbIYHBIX (TPAAUUVOHHBIX) KaTeropmm, 3aMMCTBOBAaHHbIX N3 MpaBa
yrosioBHoro. Mexxgy temMm, Takoe TEpMUHOIOrM4YECKOe OTOXAeCTBIeHe BeCbMa YCJI0OBHO
N ero Hesb3s PacnpoCcTPaHATb U HA MOHUMaHME CYTU rPpaXK4aHCKO-NPaBoBOW BUHbI, 4TO
HEeOOHOKPAaTHO MNoAYEepPKNBANOCL MHOMMMW aBToOpaMu . YrosloBHOE NpaBo perynvpyer
Cchepy Ny6ANYHBIX OTHOLIEHUIW, UCXOOMUT M3 Lesie BOCCTAaHOBJIEHMS COLMaibHON
CNpaBenIMBOCTM U HaKa3aHMA NpaBoHapyLwnTens, ero cybbekTaMun ABASIOTCA NNWb
husmyeckmne nmua Cc NPUCyLLMMU UM pa3yMoM 1 BOJIeN. B 3ToM CBA3KM 1 BUHA TaM HOCUT
CybBbEeKTUBHbBIN XapakKTep, OT ee KAa4eCTBEHHON N KOJINYECTBEHHOW XapaKTEepPUCTUKU BO
MHOIoM 3aBUCUT obLecTBeHHasa 0NacHOCTb NoBeAeHNs cybbekTa NpecTyrnjieHns u
COBepLUeHHOro um aesHusa. PasgeneHvne BUHbLI B YroJIOBHOM MpaBe Ha popMbl MO3TOMY
onpaBAaHO: yCTaHOBJIEHNE UX UMeeT Ba)KHOe 3HavyeHue npu Keanmpukaumm
npecTynaeHns N HasHa4YeHNn HakasaHnsa. MHavye obCcTonT Aeno B rpa)KgaHCKOM npase.
OcobeHHOCTU perynnpyemMbiX UM TOBapPHO-AEHEXXHbIX OTHOLLIEHNN npeaonpenensoT
BblABM>XEHNE Ha NepBoe MecTo KOMMEeHCaTOPHO-BOCCTAaHOBUTESIbHOW (PYyHKLUN
rpakAaHCKO-NPaBoOBOM OTBETCTBEHHOCTU. 1N npmuBnevYeHns K nocaegHenm Heobxogmmo,
B NepBYyI0 o4yepenb, Ha/in4yme Bpena, a BMHa B cuiy 4. 2 cT. 401 TK P® npepnonaraeTcs:
0683aHHOCTb MO ee [O0Ka3blBaHMIO He BO3JlaraeTcsa Ha rocyfapCTBEHHblIe OpraHbl Un
noTepneswero. 1o Ton e npuynHe OpPMbl BUHbI, KaK MpaBuso, pUuan4eckmn
6e3pa3inyHbl C UMBUINCTUYECKOM TOYKM 3peHns. Kak ykasbiBan 0. b. dorenbCcoH,
OTHOCUTENIbHO CYOBHEKTOB rpa>KJaHCKOro rnpasa, rnpaBujibHee roBOPUTb O BUHE KakK O
«MoBefeHun, uenuv, pucke, nHTepece n T.4., HO He 0 NCUXNYECKOM OTHOLLUEHUN K CBOEMY
noBeneHunto»

[encTBUTENbHO, MOXXHO JIN TOBOPUTb O KaKOM-HUByAb Cy6bEKTUBHOM OTHOLLUEHMWN
opraHmsaummn nnm nybnmyHo-npaBoBoro obpasoBaHns K CBOUM AenctemnamM? O BUHe



Taknx cybbekToB He0bXxoaAMMO CyanTb N0 UX NOBEOEHMIO, MPUHAN OHN NN HET BCE
Mepbl 418 HadsieXallero ucnosiHeHnsa obsa3aTenbCTB NpU TON cTeneHn 3aboTIMBOCTU K
OCMOTPUTENIbHOCTU, Kakasa TpeboBasnacb OT HUX MO XapakTepy u ycaosusam obopoTa.
Benb, Kak crnpaBennneso otMmevaeT B.[. MaTBeeB, «0OpraHn3oBaHHasA BOJIA KOJIJIEKTUBA,
XOTH MU CO3[aeTCs NAbMU Kak ero y4acTHMKaMu, HO He CBoAMMa K MpOCTOWN
COBOKYMHOCTN MHAMBUAYAJSIbHbIX BOJIb. By Ay4n Bblpa>KeHHON B AeNCTBUAX, OHaA
npuobpeTaeT 3aTeM (MO OTHOLWIEHMIO K BOJIE, HAanpuMep, Y4aCTHUKOB IOPNANYeCcKOoro
NINLA) OTHOCUTEJIbHO CaMOCTOATESIbHbBIA N HE3aBUCUMbIN XapaKTep» , 00 beKTUBNpyeTCs
B oOLLen Luenn, Kotopas MoOXXeT UMeTb COLMANIbHO-NOJIOXUTENbHbIN TINO0 HEeraTUBHbLIN,
NPOTMBOMNpPAaBHbLIN XxapakTep. C 3TON TOYKUN 3peHUs yMbicesa HeobXoanMOo TpakKToBaTb Kak
«oTpuLaHue BCAKON 3ab0TNAMBOCTU», KaK «MPUHATUE Ha cebs Taknx obsasaHHoCTen,
KOTOpble ABAATCA 418 06493aHHOro inua 3aBef0oMO HEBbIMOJIHUMbIMU» .
HeoCToOpo>XXHOCTb Xe 3aK/lo4aeTcs B OTCYTCTBMK TpebyeMon OCMOTPUTENBHOCTMN,
HEeNPUHATUN Tex Mep, KoTopble NpuHAN 6bl Ha MecTe 06A3aHHOro Nmua nbon
0o6ponopsAaoYHbIN CYyObEKT, «0mnes», Mo BbIPa>Xe€HUI0 PUMCKUX IOPUCTOB . IMEHHO B
TaKOM CMbICJIe yMbICes NOHNUMaeTcs U B 4. 4 cT. 401 'K PO, B KOTOpPOW roBOPUTCS O
HUYTOXHOCTW cornaweHns ob ycTpaHeHUn Nam orpaHNYeHnn oTBETCTBEHHOCTH 3a
yMbILWJIEHHOE HapyLlleHne 0bsa3aTenbCTB, T.€ 3a 3aBeJO0MOe HEMPUHATME Mep AN UX
NCMNOJIHEHWNSA, KOr4a CyLeCcTBOBa I BCe NPennocCbisIKN AN 3TOro.

NTak, BocCcTaHOBUTEIbHAA (PYHKLNSA OTBETCTBEHHOCTU B rpa>k4aHCKOM MNpaBe
OOMUHMPYET Ha BCeMWU OCTaJibHbIMW, MO3TOMY B paMKax npouecca, 3a pegkum
NCKJIl0YeHVeM, He3a4yeM yCTaHaBIMBaTb KOHKPETHYIO )OpMy BUHbI MpaBoOHapyLunTens,
00Ka3blBaTb, YTO OH COBEpPLUMNA faHHOE NpaBOHapyLweHne yMbllWeHHOo nmbo no
HEOCTOPOXXHOCTU. B 3TON CBA3M MHOrAa ga>ke HeT HeobxoaAMMOCTK onpenensTb, 6bian
NN NpennpuHAaTbl CybbekToM BCe 06bEKTUBHO BO3MOXKHbIE MEpPbI MO YCTPAHEHUIO NN
HeOOoMyLWeHNIO OTpuuaTeslbHbIX Pe3ysibTaTOB CBOUX AENCTBUN: AOCTATO4YHO NNLLb
OLHOro pakTa HacTyrnJaeHnsa NocNenCcTBUN. TO TaK Ha3blBaeMble Ciyyau
«OTBETCTBEHHOCTU 6€3 BUHbI», ABNAKOLWMNECS UCKIIOYEHEM 13 0bLLero npasnna,
npepnycmoTpeHHoro ab63. 1 4. 1 c1. 401 NK P®. B nogobHbIX CUTyaumax 3akoHodaTe b
BO3/1laraeT Ha 06s3aHHOE NNL0 MOBbILLEHHYIO OTBETCTBEHHOCTb, MoJslaras, 4To nepeng
HUM npodeccrnoHan, 3aHMMarWwnncsa ocobon oeaTenbHOCTbIO, Tpebylowen cneunanbHbIX
3HaHWA U HAaBbIKOB, KOTOpPAas B CUJ1y CBOEro XxapakTepa npeanojiaraeT BO3MOXXHOCTb
HebnaronpmaTHOro pesysbTaTta. BcTynneHmne B NpaBoOOTHOLWEHME, CBA3aHHOE C
noaobHom oeaTenbHOCTbIO - cBOeobpa3Hoe NoATBEPKAEHNE NPUHATUSA Ha cebs
6e3yc/n0BHOM OTBETCTBEHHOCTU U 3a ee nocsieacteusa. CnenosaTesibHO, OCHOBaHUEM
OTBETCTBEHHOCTWN B A@HHOM Csly4ae OyaeT He BMHA, B paCCMOTPEHHOM BbllLe ee
MOHUMAHMW, @ PUCK KaK «0MNACHOCTb BO3SHUKHOBEHMSA HEGMaronpuAaTHbIX NOCNeaCTBUN



(VIMyLLl,eCTBeHHOFO nnn NN4YHOro xapaKTepa), OTHOCUTEJIbHO KOTOPbIX HE N3BECTHO,
HaCTynAaAT OHU NJIN HET».

B To )Xe Bpems 3akoHofaTeslb UICXOOUT N3 TOro, 4TO NpUHATME Ha cebsa o6a3aHHbIM
NNLOM pucka HebesrpaHunyHo. MNpepgnonaraeTcs, 4TO AeATENbHOCTb A0JIKHA
OCYLLLEeCTBAATLCA B HOPMaJibHbIX YCNI0BUAX. HENCNONHEHME NAn HeHagaexxawume
ncnosnHeHne obszaTenbCTBa B CUJTY SKCTPAOPANHAPHOro cobbiTns, KOTOPOE HEBO3MOXXHO
npenBuaeTb, a BNOCNeACTBUKN 1 NpeoaosieTb, 6e3ycsioBHO BneYeT 3a cobon n
ocBobo)xageHne OT OTBETCTBEHHOCTU. IHOe npoTuBopeynsio 6bl MPMHUKNAM Pa3yMHOCTH
N CNpaBefIMBOCTM, Ha KOTOPbIX CTPOUTCA BCSA CUCTEMA Fpa)KgaHCKoOro npasa. B paboTte
pacCMOTpPEHbI JINWb OCHOBHbIE BOMPOCHI 0bLen npobnembl BUHbI KaK Cy6beKTUBHOIO
OCHOBAHUSA rpa>KaaHCKO-NMPaBOBON OTBETCTBEHHOCTU. MHOIMe CMeXHble N faxke
HernocpenCcTBEHHO OTHOCSLLMECSA K 3TOWM TeMe BOMNPOChl (Hanpumep, BMEHAEMOCTb,
obotogHas BUHA, HEBO3MOXXHOCTb UCMONIHEHUA U T. A.) HE HaLWM 3[4eCb pa3peLleHmns.
OcBelleHMe 3TUX BOMPOCOB 3acTaBuio 6bl Hac pacwmnpuTb 06bem paboThbl 1 BbINTK 3a
npepnesbl NOCTaBJEHHOM 3a4a4nM — gaTb 06bscHeHMe obLuiero NoOHATNA BUHLI B
rpa>xgaHCKoM npase. Pewas 3Ty 3agadvy, Mbl caenanuy nonbiTKy 00 bACHUTL MOHATUE
BVHbI B MNJlaHe OCHOBHbIX (PYHKLIMA COBPEMEHHOI0 POCCMINCKOro rocygapcTBa v rnpaBa B
COBpPEMEHHOM (ha3e ero pa3BUTUS — B Nepnoa NOCTENEHHOro NOCTPOEHNS NMPaBOBOro
rocygapcTtsa. B cBeTe Ha3peBLUMX MPOTUBOPEYNIA MeX LY NPaBOBOW Teopuen un
peasibHbIM BOMJIOWEHNEM MPUHLKNA IOPUANYECKON OTBETCTBEHHOCTU 3@ BUHOBHbIE
nesHnsa HeobxoaMMO BHECTUN KOPPEKTUBbLI B MPaBOBOE peryanpoBaHmne ycTaHOBEHUSA
BUHBbI.

MNpennaraeTcs B Ha3BaHMe U cogep>xaHume ctaTtbn 401 yacTun nepsont K PO BHeCTH
N3MEHEHWS, N3JI0XKUB €ee B HOBOW pefaKkuunm, BCe4CTBUE Yero Mbl MOXXEM FroBOPUTb O
3aKOHO4aTes/IbHOM 3aKpenJieHUM OCHOBaHUA N YCJI0BUA rpaXkK4aHCKO-NpaBoBoOM
OTBETCTBEHHOCTH.

BmecTe ¢ TeM BO nsbe)xaHne TeopeTnyeCcKmUxX pasHorfacum u npakTn4ecknx
3aTPyLHEHN HOPMbI O FPpaXKgaHCKO-NMPaBOBOM BUHE CrieayeT pa3MeCcTUTb B pasjene
"Obwwme nonoxxeHna" NK PO, obbeanHMB X B 04HY CTaTbio C/lefyoLlero cogep XaHus:
YNoMMHaHMe 0 HeBUHOBHOCTM B @63. 2 N. 1 cT. 401 T'K P® ob6bACHAETCA CUCTEMHON
CBSA3bI0 COOTBETCTBYIOLLEro npasusia C npesymnunen BUHbl OO0JDKHNKA, KOTOPYIO
npeacTouT onpoBeprHyTb. OgHaKo Npu geduHULMM obLLero NoOHATUA BUHBbI
uenecoobpasHee NCNOJIb30BaTb MO3UTUBHbLIE BblpaXKEHUS.

"1l. BUHOM nuua B HaCTyNJIeHUN BPeAOHOCHbIX NOCAeACTBUN ero noBefeHuns, BKoYas
HapyLleHne npaBa Apyroro anua, ABASTCA yMbicen, rpybas HEOCTOPOXKHOCTb,


consultantplus://offline/main?base=LAW;n=95574;fld=134;dst=100007
consultantplus://offline/main?base=LAW;n=95574;fld=134;dst=101920

HEOCTOPOXHOCTb.
YMbILINEHHbIM NPU3HAeTCcsa nosegeHne n1ua, 1eincTBOBaBLUEro HaMEepPEHHO.

JInuo Npu3HaeTCcs AeNCcTBOBABLUUM C rpyboii HEOCTOPOXKHOCTbLIO, €CJ/IN OHO OIS
npeaoTBpaLLeHNs YKa3aHHbIX B ab3aue 1 HacTosAWero nyHKTa NocneaAcTBUN He NPUHAIO0
Mepbl, KOTOPbIE NPUHSAN0 Obl pa3yMHOE NNL0 B aHANOrMYHON CUTYALIUN,

JInuo NpusHaeTcs AeNCTBOBABLUMM HEOCTOPOXXHO, €C/IN OHO ANS MPenoTBpalleHns
yKa3aHHbIX B ab3aue 1 HacTosLero nyHKTa rnocsieacTBUin He NPUHSNO0 BCE Mephl,
KoTopble bblIn HeobXxoaMMbI NPU TO cTeneHn 3aboTAMBOCTM U OCMOTPUTESIBHOCTN,
Kakas TpeboBanacb OT HEro B AaHHOW CMTyauun.

2. OTCyTCTBUE BMHbI B HapyLeHun obs3aTenbCcTBa UM NpUYNHEHN Bpeaa
[OKa3blBaeTCA JINLLOM, COOTBETCTBEHHO HapyLMBLLUUM 0653aTeNbCTBO NN
NPUYNHUBLLUM Bpea.

3. BuHa OpUanN4ecKoro nua onpegendgeTca nosegeHMeM pusnyecknx auu,
ANEeNCTBOBABLUMX OT €ro MMEeHW B COOTBETCTBUM C HacToALWMM KogeKkcom, apyrmmMmun
3aKOHaMW NN UHBIMU MPAaBOBbLIMK aKTaMun".

AHanun3 nyHKTa 1 ctaTtbn 15 'K PO no3BoageT 3aKJ04YNTb, YTO ero cogep)xaHue He
oTBeYaeT npuHumnam obbLEKTUBHOCTU U CripaBeniMBoOCTU. [103TOMY CTaBUTCSA NOA
COMHEHME MNOoJIOXKEHNE 0 TOM, YTO NPUYNHEHHbIN Bpea O0/KeH ObiTb BO3SMELLEH 1LY B
MoJIHOM pa3Mepe He3aBUCUMO OT popM BUHLI. OCHOBbIBasACb Ha 3TOM, npenjlaraeTcs
BHECTU N3MEHEeHUS B NMYHKT 1 ctaTbn 15 MK PO, n310>XXMB ero B cneaytowen pegakymn:

«1. Jlnyo, npaBo KOTOPOro HapyLleHo, MoXXeT TpeboBaTb BO3MELLEHNS MPUYNHEHHOIO
eMy Bpena. MNpn 3ToM pa3Mep BO3MELLAEMOro Bpeaa NPUYNMHEHHOro NpaBoHapyLUEHNEM
YCTaHAB/IMBAETCS B 3aBUCMMOCTUN OT DOPM BUHbI NPUYNHUTENS Bpea». OaHon n3 gopm
BMHbI B FPa)X4aHCKOM MNpaBe sIBJIIETCS HEOCTOPOXXHOCTb, KOTOpas AennTcs Ha rpybyto un
NPOCTYIO CTerneHn. Takoe AeseHne HeEOCTOPOXKHOCTN OCHOBAHO Ha CTEMNEHM
NPOSIBJIEHHOW HEBHUMATEJIbHOCTU, HEBPE)XXHOCTUN 1 HENpenyCMOTPUTENbHOCTU. OHO
NMeeT NMpakTUYeckoe 3HaYeHne, B OCHOBHOM, B OTHOLLEHNN HEOCTOPOXXHOCTU
notepnesLwero. Hanpumep, pa3mep BO3MeELLEHUS, NoaJiexallero B3biICKaHNIO B NOJb3y
noTtepnesLlero, Ao/KeH bbiTb yMeHbLUEH, ecin ero rpybas HeEOCTOPOXKHOCTb
COLEeNCTBOBAJ1a BO3SHMKHOBEHMIO MW YBENIMYEHMIO Bpeaa, 3a UCKJIIOYEHMEM CJly4aEeB,
KOrfaa Bpej HaHeCeH XXWU3HW 1 340poBblo. OQHAKO B pacCMaTpUBaeMOM cCJly4ae BMHA He
SIBNAETCSA OCHOBAHWEM IrpaXkAaHCKO-NPaBOBON OTBETCTBEHHOCTM, MO3TOMY O BUHE
noTepneBLLUEro roBOPUTb HEKOPPEKTHO. B cBA3M € 3TM, HEOB6XOANMO U3MEHUTL
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notepneswero. Y4nTbiBas NPUHLMN NOJSIHOMO BO3MeLleHUs YObITKOB,
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npencraBnseTcsa onpaBiaHHbIM BO3JI0XKeHVe HAa HEBUHOBHOIO A0JIKHMKA
00653aHHOCTM KOMMNeHcMpoBaThb yulepb npu oTCyTCTBUU BUHbI KpeauTopa. OaHako
obpemeHeHne Takon 0683aHHOCTbIO HEBMHOBHOMO OOJ/IKHUKA NP BUHOBHOCTWU
KpeanTopa 06bACHUTbL C/I0XKHO. B 4aHHOM cnTyaumnm CTOUT COrlaCcUTbCA C MHEHMEM
KO. B. PomaHeu. Heobxoammo npeayCcMoTpeTb BO3MOXXHOCTb HE TOJIbKO
YMEHbLUEHNA OTBETCTBEHHOCTU AOJDKHMKA MPU HaAJIMYUN BUHBI KpeanuTopa, HO U
npaBo cyaa ocBob6oaAnTb OT OTBETCTBEHHOCTU KpeanuTopa. CM.: PomaHeu HO.B. YKas.
CoM. // [9NneKTpOoHHbIN pecypc]. locTyn U3 cnpas. - NPaBOBOW CUCTEMBI
«KoHcynbTaHT lMnoc». T

TpybuH E. M. YMbIcen nnm rpybas HeEoCTOPOXKHOCTb. NpobneMsbl npuMmeHeHns n. 1
CT. 963 NpaxpaHcKoro kogekca P® // [9neKTpoHHbIN pecypcl. ocTyn U3 crnpas.-
NnpaBoBON cuCTeMbl «KOHCYNbTaHT Maoc». T

Nodpe O.C. Ykas. coy. - C. 282. T

PomaHeu HO.B. YKa3s. cou. // [9Nn1eKTpOoHHbIN pecypc]. [ocTyn n3 crnpas. - NpaBoOBON
cncteMbl «kKoOHCYyIbTaHT Mnoc». T

NMonaraem, 4To KaTeropmum «popmMa BUHbI» N «CTEMEHb BUHbI» HE COBMaaatoT.
NMoHATME «CTerneHb BUHbI» ABNSAETCA CPAaBHUTENIbHOW KOJIMYECTBEHHO-Ka4YeCTBEHHOM
XapaKTEepPUCTUKOW BUHbLI, NpU onpenesieHnn KOTOPoOW Y4NTbIBAOTCSA hOPMbI U BUAI
BUHbI, @ TaK)XXe UHble CybbekTnBHbIE haKTopbl (B T.4. MOTUB 1 LEeNb
npaBoHapyweHus). T

MocTaHoBeHKe NMneHyma BepxoBHoro Cyga P® Ne 5, NMneHyma BAC PO Ne 29 oT
26.03.2009 «O HeKOTOpPbIX BOMNPOCaX, BOSHUKLLNX B CBA3WN C BBEAEHNEM B AENCTBME
4acTu YyeTBepTOoUn NparkgaHCKoro Kogekca Poccunckonm depepaumnmn» // BeCTHUK
Bbiclwero ApbutpakHoro Cyna Poccunckon ®epepaumn. - 2009. - Ne 6. T



